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FINANCIAL TRANSACTIONS REPORTING ACT,
2018

AN ACT TO REPEAL AND REPLACE TIHIE FINANCIAL
TRANSACTIONS REPORTING ACT AND FOR MATTERS
CONNECTED THERETO

[Date of Assent - 25" May, 2018]

Enacted by the Parliament of The Bahamas

PART | - PRELIMINARY

1. Short title and commencement.

(1)  This Act may be cited as the Financial Transactions Reporting Acl, 2018.

(2)  This Act shall come into force on a date to be appointed by the Minister
by notice to be published in the Gazetre.

2.  Interpretation.

(1) Inthis Act—

“account™ means any facility or arrangement by which a financial
institution or a Designated Non-Financial Business and Profession
does any ol the following—

(a)  accepts deposils of cash;

(b) allows withdrawal or transfer of cash;

(c)  pays negotiable or transferable instruments or other orders or
collects negotiable or transferable instruments or payment
orders on behalf of, any other person; or

(d) provides any facility or arrangement for a safety deposit box
or for any other form of safe deposit:
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“accountant” means a public accountant registered and licensed under
section 13 of The Bahamas Institute of Chartered Accountants Act.
2015 (No. 15 of 2013);,

“auditor” includes a licensed internal or external auditor;

“beneficial owner” means —

(a)  anatural person who ultimately owns or controls a facility
holder;

(b)  the natural person on whose behalf a transaction is being
conducted:

(¢) anatural person who exercises ultimate effective control over
a legal person or legal arrangement;

(d)  where no natural person is identified under subparagraphs
(a), (b) or (¢), the identity of the natural person who holds
the position of senior managing official:

“business relationship™ means an association between an individual and
a company entered into for any commercial purpose;

“cash” means notes and coins in any currency and includes —
(a)  postal orders:
(b)  cheques of any kind, including travellers’ cheques:
(¢)  bankers® drafts;
(d)  bearer bonds and bearer shares;
(e)  wvirtual currency;
“Commission” means the Compliance Commission continucd under
section 31;
“Comptroller” has the same meaning as in section 2 of the Cusloms
Management Act (No. 32 of 2011}

“controlling interest” mcans direct or indirect shareholders acting
individually or as a group holding ten percent or more of the voting
rights and shares in an entity:

“correspondent relationship” means the provision of banking, payment,
cash management, international wire transfers, cheque clearing.
payable through accounts, foreign exchange, securities transactions,
cash transfers or similar services by one financial institution
(hercinafter referred to as the 'correspondent institution'). to another
[inancial institution (hereinafter referred to as the 'respondent
institution');

“counsel and attorney” means a counsel and attorney admitted to
practice under the Legal Profession Act (Ch. 64);

“currency or money” means coin and paper money of any jurisdiction
that is designated as legal tender or is customarily used and
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accepted as a medium of exchange, including virtual currency as a
means of payment;

“customer” means—

(a) a person for whom a transaction or account is arranged,
opened or undertaken;

(b)  asignatory to a transaction account;

(c)  aperson to whom an account or rights or obligations under a
transaction have been assigned or transferred:

(d)  a person who is authorised to conduct a transaction or control
on account;

(e)  aperson who attempts to take any of the actions referred to in
(a) to (d) above; or

() such other person as may be prescribed by the Minister;

“customer duc diligence measures” means the measures imposed by
sections 6 - 9 and 14;

“designated amount™ means such amount as is for the time being
prescribed by regulations made under section 59;

“Designated Non-Financial Business and Profession” has the meaning
given to it m section 4;

“document™ has the same meaning as in section 2 of the Evidence Act
(Ch. 63);

“employer” means a person, body, association or organisation (including
a voluntary organisation) in conncction with whose activities an
cmployece exerciscs a function (whether or not for gain or reward),
and references to employment must be construed accordingly:

“cntity” means a person, group, trust, partnership, fund or an
unincorporated association or organisation;

“facility”, subject to any regulations made under this Act —

(a) means an account or arrangement —
(i)  that is provided by a financial institution to a facility
holder; and

(i) by through or with which a facility holder may
conduct twa or more transactions whether or not they
are so used; and

(b)  without limiting the generality of the foregoing, includes —
(i)  alife insurance policy;
(i)  an annuily;
(iii) the provision, by a financial institution, of a facility for
the safe custody, including a safety deposit box;
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“facility holder™ in relation to a facility —

(a)

(b)

means the person in whose name the facility is established
and without limiting the generality of the foregoing, includes

(i)  any pecrson to whom the facility is assigned; and

(1) where the person in paragraph (a) is a mere nominee,
the ultimatc natural person who is the benclicial
owner, settlor or beneficiary;

(11i) any person who is authorised to conduct transactions
through the facility;

(iv) in relation to a facility that is a life insurance policy or
annuity, any person who. for the time being, is the
legal or beneficial owner of that pelicy or annuity; and

for the purposes of this Act, a person becomes a facility

holder in relation to a facility when that person is first able to
use the facility to conduct transactions;

“Financial Intelligence Unit” means the Financial Intelligence Unit
established under section 3 of the Financial Intelligence Unit Act
(Ch. 367);

“financial institution” has the meaning given to it by section 3;

“foreign financial institution” mcans a (inancial institution in a loreign
Jurisdiction that is subject o an equivalenl regime of monitoring,
supervision and regulation as is herein provided and is subject to
cquivalent or higher anti-moncy laundering and anti-terrorism
financing standards of regulation as provided for by Bahamian law;

“funds™ means —

(a)

(b)

(c)

any assets or property of any kind, however acquired,
including but not limited to currency, bank credits, deposits
and other financial resources, travellers cheques, bank
cheques, money orders. promissory notes, shares, non-
shareholding interests, securities. bonds. drafts and letters of
credit;

any interest in, dividends or other income on or value
accruing from or generated by, in full or in part, anyv such
assets or property referred to in paragraph (a):

any legal documents or instruments in any form evidencing
title to or interest in such assets or property in referred to in
paragraph (a);

“identified risk” mcans corruption, cybercrime. human trafTicking,
money laundering, proliferation or [inancing of weapons of mass

.
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destruction, terrorism or financing of terrorism or such other risk as
the Minister may prescribe by regulations;

“identified risk framework™ mcans any lawful measures or policies
designed to minimize or eliminate identified risks:

“industry organisation™ means any organisation the purpose of which, or
one of the purposes of which, is to represent the interests of any
class or classes of financial institution;

“Inspector of Banks and Trusts Companies” means the Inspector of
Banks and Trust Companies established under section 13 of the
Banks and Trust Companics Regulation Act (Ch. 316).

“Inspector of Financial and Corporate Services” means the Inspector
of Financial and Corporate Services appointed under section I1 of
the Financial and Corporate Service Providers Act (Ch. 369):

“life insurance policy” means a policy within the meaning ol scction 2 of
the Insurance Act (Ch. 347);

“Minister” means the Minister of Finance;

“money laundering offence™ has the same meaning as in the Proceeds of
Crime Act, 2018,

“occasional tramsaction” means a one-off transaction or linked
transactions, that are carried out by a person otherwisc than through
a facility in respect of which that person is a facility holder;

“originator” means the person who allows a wire or cash transfer from
his account, or where there is no account, the person that instructs a
financial institution to perform a wire or cash transfer;

“payable through accounts”™ mcans a corrcspondent account used
directly by a third party customer of the respondent institution to
transact business on behalf of that party or on behalf of another
person;

“politically exposed person” means an individual who is or has been
entrusted—

(a) with a domestic prominent public function, inclusive of a
head of state or government, legislator, politician, senior
government, judicial or military official, senior exccutive of a
state owned corporation, or important political party official;

(b)  with a prominent public function by a foreign jurisdiction,
inclusive of, a head of state or government, legislator, senior
politician, scnior government, judicial or military official,
senior executive of a state owned corporation, or senior
political party official;

(c) with a senior position at an international organisation or
branch thereof, domestic or foreign.
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and includes a family member or close associate of a politically
exposed person;

“precious metals™ means any article made of or containing gold, silver or
platinuim and such other precious metal as may be prescribed;

“precious stones” includes diamonds, rubies, sapphires and emeralds;

“prescribed amount™ in relation to Part [1l, means such amount as is for
the time being prescribed for the purposes of that Part by
regulations made under section 60,

“principal facility holder” means the tacility holder whom that financial
institution reasonably regards, for the time being, as principally
respansible for the operation, usc or administration of that facility:

“real estate broker” has the same meaning as in scction 2 of the Real
Estate (Brokers and Salesmen) Act (Ch. 771);

“real estate transaction” mcans a transaction involving real estate that is
carried out —
{a) by or under the supervision of a counsel and attorncy by
virtue of section 22 of the Legal Profession Act (C'h. 64): or

{(b) by a rcal cstate broker who holds a licence in force under the

Rcal Estatc (Brokers and Salesmen) Act (Ch. 171):

“senior management”™ means an officer or employee of a financial
institution with sufficient knowledge and seniority to make
decisions affecting the institution's risk exposure and need not
involve a member of the board or directors and includes a person
responsible for compliance or duly authorised to bind the financial
institution;

“superannuation scheme” means a scheme within the meaning of the
Superannuation and other ‘Trust Funds (Validation) Act (Ch. 178)
but does not include —

(a)  ascheme established principally for the purpose of providing
retirement benefits to employees where —

(1)  contributions to the scheme by employees are made
only by way of deduction from the salary or wages of
those crmployees; and

(ii)  the trust deed governing the scheme (or, as the case
requires, the statute under which the scheme s
constituted) docs not permit a member 1o assign his
interest in the scheme o any other person; or

(b)  a scheme in respect of which no advertisement has been
published inviting the public or any section of the public to
hecome contributors to the scheme;
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(2)

“Supervisory Authority” means, in relation to a financial institution
under section 3, the agency designated by law for ensuring
compliance with the requirements of this Act and any other anti-
money laundering laws of The Bahamas, and includes the Central
Bank of The Bahamas, the Securities Commission of The Bahamas,
the Insurance Commission of The Bahamas, the Inspector of
Financial and Corporate Services, the Gaming Board and the
Compliance Commission;

“Suspicious Transaction Guidelines” means guidelines issucd by a
supervisory authority;

“suspicious transaction report” means a report made pursuant Lo scetion

27(1);

“transaction” means —

(a)

(c)

(d)
(e)

(0
(2)

(h)

a purchase, sale, loan, pledge, gift, transfer. delivery or other
disposition, or the arrangement thereof. and includes but is
not limited to

any deposit, withdrawal, exchange or (ransfer ol cash,
whether in currency or by cheque, payment order, scttlement
or set off between clearing institutions or branch offices or
other instrument or by electronic or other non-physical
means;

the use of a safety deposit box or any other form of safe
deposit;

entering into any fiduciary relationship;

any payment made or received in satisfaction, in whole or in
part, of any contractual or other legal obligation;

any payment made in respect of a lottery, bet or other game
of chance;

establishing or creating a legal person or legal arrangement:
and

such other transaction as may be preseribed by the Minister
by regulation;

“virtual currency” means a digital representation of value but does not
have legal tender status in any jurisdiction that can be traded and
function as —

(a)
(b)
(c)
Where —

a medium of exchange;
a unit of account;
a store of value.

Page - 10



(a)  for the purposes ol any provision of this Act, it is necessary to
determine whether or not the amount of any cash (whether alone or
together with any other amount of cash) exceeds the prescribed
amount; and

(b)  the cash 1s denominated in a currency other than Bahamian
currency,

the amount of the cash shall be taken to be the equivalent in Bahamian
currency, calculated at the rate of exchange on the date of the
determination, or, if there is more than one rate of exchange on that date,
at the average of those rates.

(3) For the purposes of subsection (2), a written certificate purporting to be
signed by an ofticer of any bank in The Bahamas that

(a) a specified rate of exchange prevailed between currencies on a
specified day; and

(b)  that at such rate, a specified sum in one currency is equivalent to a
specified sum in terms of the currency of 'he Bahamas,

shall be sufficient evidence of the rate of exchange so prevailing and of
the equivalent sums in terms of the respective currency.

PART Il - DUTY OF FINANCIAL INSTITUTIONS

3 Financial institutions.

(1) For the purposes this Act, *financial institution” means—

(a) a bunk or trust company licensed under the Banks and Trust
Companies Regulation Act (Ch. 316);
(b)  acompany carrying on—
(1) long term insurance business, as delined in section 2 of the
Insurance Act (Ch. 347);
(i1)  insurance business as defined in section 2 of the External
Insurance Act (Ch. 345), or
(1ii)  such other insurance business as the Minister may designate
by notice published in the Gazelle, alier consultation with the

IRF Steering Committee (established under section 5 of the
Proceeds of Crime Act, 2018);
(c) a co-operative credit union rcgistered under the The Bahamas Co-
operative Credit Unions Act (No. 9 of 2015);
(d) the holder of a gaming licence, proxy gaming licence, mobile
gaming licence, restricted interactive gaming licence and gaming
house operator licence under the Gaming Act (No. 40 of 2014):
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(2)

(e)

()
(k)

()

a broker-dealer within the meaning of section 2 of the Securities
[ndustry Act (No. 10 0f 2011);

a trustee, administration manager or investment manager of a
superannuation scheme;

an investment fund administrator of an investment fund within the
meaning of the Investment Funds Act (Ch. 369:4):

a person whose business or a principal part of whose business
consists of —

(i)  borrowing or lending or investing money:
(i)  adminislering or managing funds on behalf of other persons:
(iil)  acling as trustee in respect of funds of other persons;

(iv) dealing in life insurance, and insurance business, which is
investment related;

(v) providing financial services that invelve the transfer or
exchange of cash, including (without limitation) services
relating to financial leasing, money transmissions. credit
cards, debit cards, treasury certificates, bankers draft and
other means of payment, financial guarantees, trading for
account of others (in money market instruments, foreign
cxchange, interest and index instruments, transferable
securities and futures), parlicipation in sccurities issues,
portfolio management, safekeeping of cash and liquid
securities, investment related insurance and moncy changing;
but not including the provision of financial services that
consist solely of the pravision of financial advice;

a financial and corporate service provider licensed under the
Financial and Corporate Service Providers Act (Ch. 369):

a Designated Non-Financial Business and Profession as defined in
section 4

a non-bank cntity licensed and regulated by the Central Bank under
the Payment Systems Act (No. 7 of 2012); and

any other category of institutions that the Minister may by order
designate.

A person shall not be regarded as a financial institution for the purposes of
this Act merely because that person carries on business as a security guard
within the mcaning of section 2 of the Inquiry Agents and Security Guards
Act (Ch. 210).
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4. Designated non financial business and profession.

For the purposes of this Act, “Designated Non-Financial Business and
Profession” means the business or profession of —

(a)

(b)

(c)

(d)

(2)

(t)

real estate agents and brokers, when they are involved as real

estate broker in financial transactions for their client concerning

the buying or selling of real estate, and with respect to both the

vendors and purchasers:

land developer engaged in the sale or partition or

condominiumizing of any part, parcel, lot or condominium unit of’

any larger tract or lot of land or any development of land involving

the building of units sharing walls, common arcas and utilitics;

a person whosc business or any part of whosc business consists of

(1) buying for the purpose of trade, sale. exchange, or otherwise
dealing in any previously owned precious metals or precious
stones, whether altering the same after acquisition or not; or

(1))  lending of cash on the security ot previously owned precious
metals or precious stones of which the person takes
possession, but not ownership, in cxpeetation of profil, gain
or reward;

a pay day advance provider, hire purchase lender or any lender

whose loans are secured by salary deductions;

a counsel and attorney or accountant when they engage in, or carry

out transactions for a client concerning —

(1)  the buving or selling of real estate;

(ii)  a deposit or investment of cash;

(i11)  the management of client funds or securities;

(iv) the management of bank, savings or securities accounts:

(v)  the organisation of contributions for the creation, operation or
management ol a legal person;

(vi) the creation, incorporation, operation or management of a

legal person or legal arrangement, and buying and selling of
a business entity;

(vii) the provision of a registered office or acting as a registered
agent;

(viil) the acting as or arranging for another person to act as. a
nominee shareholder for another person;

an accountant, but only to the extent that the accountant receives
cash in the course of that person’s business for the purposes of
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()

(h)
(1)
()
(%)

()

deposit or investment otherwise than as part of services rendered

pursuant to a financial and corporate service provider’s licence;

a trust and company service providers not otherwise covered by this

Act which, as a business, prepare for and carry out or otherwise

provide the following services or transactions to third parties —

(i)  acting as a formation, registration or management agent of
legal persons:

(ii)  acting as, or arranging for another person to act as, a director
or secretary ol a company or a partner of a partnership, or to
hold a similar position in relation to other legal persons;

(iii) providing a registered office, business address or
accommodation, correspondence or administrative address
for a company, a partnership or any other legal person or
legal arrangement;

(iv) acting as, or arranging for another person to act as, a trustee
of an express trust or performing the equivalent function for
another, similar form of legal arrangement;

(v)  acting as, or arranging for another person to act as, a nominee
sharcholder for another person;

the Savings Bank as constituted under the Savings Bank Act (Ch.

313);

a friendly society enrolled under the I'riendly Societies Act (Ch.

313);

the Bahamas Mortgage Corporation established under The Bahamas

Mortgage Corporation Act (Ch. 234);

the Bahamas Development Bank established under the Bahamas

Development Bank Act (Ch. 357); and

such other businesses and professions as the Minister may designate
by Order.

RISK ASSESSMENT

5. Conduct of risk assessment.

(1)

Every financial institution shall—

(a)

take appropriate measures to identify, assess and understand its

identified risks in relation to—

(1) its facility holders and the countries or jurisdictions of their
origin;

(ii)  the countries or jurisdictions of its operations; and
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(2)

(111)  its products, services, transactions and delivery channels;

(b) develop and implement a comprehensive risk management system
approved by the financial institution's senior management and
commensurate with the scope of its activities, incorporating
continuous identification, measurement, monitoring and controlling
of idenrified risks;

(¢c) take appropriate measures to manage and mitigate those risks
referred to in subsection (1)(a):

(d) take account of any risk assessment carried out at a national level
and any regulatory guidance issued by its Supervisory Authority;
and

(e)  upon request, provide the Supervisory Authority with a copy of its
risk assessment.

Every financial institution shall carry out a risk asscssment —

(a)  prior to the launch of a new praduct or business practice;

(b)  prior to the usc of new or developing technologies:

() when there is a major event or development in the management and
operation of the group.,

to identify and assess the identified risks that may arise in relation to such
products. business practices or technology for both new and pre-existing
products and such assessment shall take into account —

(i)  the facility holder's geographic arca, product, service,
transaction and means of delivery risk factors, which shall be
propartionate o the naturc and size of the financial
institution's business:; and

(1)  the outcome of any risk assessment carried out at a national
level, and any regulatory guidance issued.
Every financial institution shall document in writing the outcome of a risk
assessment and shall keep the same up to date and make it available to
relevant competent authorities and regulatory bodies upon request.

CUSTOMER DUE DILIGENCE

Financial institutions to undertake customer due diligence
measures.

(h

2)

Every financial institution shall undertake customer due diligence
measures when opening an account for or otherwise establishing a
business relationship with a facility holder.

Where —
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Lad

(3)

(6)

(a)  doubts exist about the veracity or adequacy of previously obtained
identification information of a facility holder;

(b) there is a suspicion of activities relating to identified risks involving
the facility holder or the facility holder’s account:;

{¢) a person, who is neither a facility holder nor in an established
business relationship with the financial institution wishes to carry
out a transaction (to be referred to as an “occasional transaction™),

(d) itis determined that an occasional transaction is being conducted on
behall of another person,

sections 7—9, 13 and 14 shall apply.

A financial institution shall ensure that every facility holder's duc
diligence requirements under sections 7 through 9 and 14 are met with
respect to facility holders and beneficial owners with which the financial
institution has a business relationship and —

(a)  such measures shall be applied at appropriate times and on the basis
of materiality and risk, depending on the type and nature of the
lacility holder, the business relationship, products or transactions;

(b)  the adequacy of anv previous facility holder due diligence measures
that may have applied must be considered; and

(¢) any relevant regulations made hereunder must be taken into
account.

A financial institution shall not establish or maintain an anonymous
account or an account in a fictitious name.

Unless there is a suspicion of identified risks (in which case the full range
of customer due diligence measures must be applied without regard to any
monetary threshold) sections 6, 7, 10, 12 to 16 of this Act shall apply o —

(a) casinos and gaming houses only when a customer opens an account
or engages in a financial transaction equal (o or above the
designated amount whether conducted as a single ransaction or
several transactions that appear to be linked; and

(b) real estate agents and brokers, when they are involved as real cstatc
broker in financial transactions for their client concerning the
buying or selling of real estate, and with respect to both the vendors
and purchasers.

Notwithstanding section 1(2), a financial institution referred to in section
3(1)(b)(1). shall have one year trom the date of the commencement of this
Act to undertake customer due diligence measures in respect of existing
facility holders in accordance herewith.
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7.

Due diligence measures.

(N

(2)

(3)

(4)

~—
A
o

In fulfilling the obligations imposed by subsection (1) of section 6, every

financial institution shall—

(a) identify the identity of a facility holder by means of verifying
reliable, independent source documents, data or information;

(b) identify and verify the identity of any person purporting to act on
behalf of the facility holder. and verify that such person is properly
authorised to act in that capacity:

(¢) understand, and as appropriate, obtain information on the purpose
and intended nature of the business relationship, including the
ownership and control structure of the tacility holder.

In addition to subsection (1), every financial institution shall identify and
verify the beneficial owner of a facility, if any, and where the facility
holder is a corporatc entity, the obligation to verify the identity of
benceficial owners will only be required for those beneficial owners having
a controlling interest in the corporate entity.

When applying customer due diligence measures, a financial institution
shall take into account the outcome of the risk assessment required to be
conducted pursuant to section 5 with respect to each [acility holder and
business relationship.

Where the risks identified are low, the financial institution shall conduct
simplificd duc diligence measures unless there is a suspicion of activities
related to any identified risk in which case enhanced customer due
diligence measures shall be undertaken.,

In the case of a trust, a financial institution shall identify and verify —

(a)  the settlor, the trustees, the protector (if any) and any other natural
person or persons exercising effective control over the trust;

(b) the beneficiaries or class of beneliciaries, so thal the financial
institution is rcasonably assured that it will be able to establish the
identity of the bencliciary al the time of payout or when the
beneficiary intends to exercise his vested rights;

(c)  other regulated agents of. and service providers to, the trust,
including the identity of any person purporting to act as a manager,
accountant, investment advisor or tax advisor.

In the case of a lite insurance policy or other investment related insurance

policy, a [inancial institution shall —

(a)  prior to the time of payout. take rcasonable measures to document
the name of an identified or designated beneficiary or obtain
sufficient information concerning beneficiaries designated by
characteristics or by class to assure the financial institution that it
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(7)

(8)

(9)

(10)

will be able to establish the identity of the beneficiary at the time of
the payout; and
(b)  at the time of pavout, verify the identity of the beneficiary.

Any information obtained under subscctions (1), (2) and (3) shall be kept

accurate current and in accordance with the provisions of this Act.

A Supervisory Authority may —

(a) issue any guidelines, rules or codes of practice regarding
identification and verification [or natural and legal persons;

(b) in consultation with the IRF Steering Committee, issue any
guidelines requiring any regulated undertaking (o comply with
customer due diligence requirements under this Act in respect of
each customer.

If a financial institution forms a suspicion thal a transaction relates to an
identified risk the financial institution shall take into account the risk of
tipping-olT when performing the customer due diligence measures.

Where the institution reasonably believes that performing the customer
due diligence measures will tip -off the facility holder or potential facility
holder, it may choose not to pursue those measures, and shall [ilc a
suspicious fransaction report.

B. Identification and verification.

(L)

(2)

Subjcet to subsection (3) every financial institution shall undertake

identification and vcrification measures before opening an account or

establishing a business rclationship.

Where in relation (o an existing business relationship or facility —

(a) any identified risk activity under the Proceeds of Crime Act, 2018 is
suspeceted: or

(h)  doubts exist about the veracity or adequacy of previously obtained
identification information of the tacility holder,

identification and verification measures shall be completed before the
facility holder may conduct any further business.

The relevant Supervisory Authority may prescribe the circumstances in

which verification of the identity of the facility holder and bencficial

owner identity may be completed as soon as reasonably practicable after

the establishment of the busingess relationship, provided that —

(a)  the financial institution effectively manages the risks of activities
related to any identified risk; and

(b) a delay in verification is essential not to interrupt the normal
conduct of the business.
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9.

Reliance on customer due diligence by third party.

(1)

(2)

(6)

A financial institution may relv on a third-party to undertake customer due
diligence measures as required by section 6(3), except —

(a)  where the third party is suspected of breach of the identified risk
framework as delined: or

(b)  where the relevant facility holder has committed any offence
designaled as an identified risk.

The [inancial institution relying on the third party shall —

(a)  immediately obtain the necessary information required under
section 6(3) from the third party, including the identity of each
facility holder and beneficial owner;

(b) take adequate steps to satisfy itself that the third party—

()  will upon request, provide without delay copies of
identification information and other relevant documents
relating o customer due diligence requirements; and

(ii)  is subject to AML/CFT obligations. is under supervision
for compliance with these obligations and it has adequate
procedures for compliance with customer due diligence
and record keeping requirements.

The Minister may by notice, prescribe from time to time designate any

jurisdiction that he considers fulfils the terms of subsection (2)(b)(ii).

Notwithstanding any other provision in this section, the financial

institution relying on a third party shall remain responsible for compliance

with this Act, including customer duc diligence and reporting
requircments.

A financial institution relying on a third party that is part of the same

financial group shall —

(a) apply customer due diligence, record-keeping requirements and
internal controls and measures in accordance with the requirements
under this Aet;

(b)  implement the customer due diligence, record-keeping requirements
and internal controls and measures is supervised at the financial
group level by a competent authority: and

(c)  ensure that higher jurisdiction risk is adequately mitigated by the
group’s identified risk framework.

A financial institution or designated non-financial business and profession
shall report to the IRF Steering Committee where there has been persistent
regulatory failure in respect of the identified risk framework or recognized
weak compliance with international customer due diligence requirements
by any jurisdiction ar foreign financial institution.
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10. Correspondent relationship.

When entering into a correspondent relationship. a financial institution shall, in
addition to applying the measures under sections 6 through 11 and 16 of this Act

(a)
(b)

(c)

(d)
(&)
(®

(2)

(h)

identify and verify the identity of the respondent institution with

which they enter into a correspondent relationship;

collect sulficient information on the respondent institution to fully

understand the nature of its business and activities:

based on publicly available information, evaluate the reputation of

the respondent institution and the quality of supervision to which it

is subject, including whether it has been the subject of any

identified risk investigation or regulatory action;

where applicable, obtain approval from a designated senior

manager before establishing a new correspondent relationship;

evaluate the controls implemented by the respondent institution

with respect to identified risks;

establish an agreement on the respective responsibilities of each

party under the relationship, with particular rcgard to paragraph (e),

in the case of a trusts, an implied trust or other legal arrangement

resulting in the severance of legal ownership from beneficial

interest by means of a legal device or entity, be satisfied that the

beneficial owner has been appropriately identified; and

in the case of a payable-through account, satisfy itself that the

respondent institution —

(i)  has conducted customer due diligence on the facility holder
that have access to the account;

(ii)  has implemented mechanisms for on-going monitoring with
respect to the facility holder; and

(i) is ablc to provide relevant customer due diligence
information to the financial institution upon request.

11. Inability to fulfil customer identification obligations.

(1) A financial institution that cannot fulfil the requirements of sections 3
through 9 and 14 of this Act shall—

(a)
(b)
(©)
(d)

not open the account or eslablish the business relationship;
not carry oul the transaction;
terminate the business rclationship; and

consider filing a suspicious transaction report in accordance with
this Act.
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12,

13.

(2)

Any financial institution that —

(a) intentionally opens an account or cstablishes a business
relationship:

(b)  carrics out a transaction;

(c) fails to terminate a business relationship;

having failed o fulfil the requirements of sections 5 through 9 and 14

commits an offence and is liable upon summary conviction to a fine not

exceeding five hundred thousand dollars or to imprisonment for a term of

two years or both or in the case of a legal person to a fine not exceeding
one million dollars.

On-going due diligence.

Every financial institution shall exercise risk based on-going due diligence
throughout the course of each business relationship, which shall include —

(a)  ensuring that documents, data, information and records collected
under the customer due diligence process are kept updated and
relevant, and undertaking rcgular reviews ol cxisting records,
particularly for higher risk facility holders:

{b) scrutinizing transactions to ensure that the transactions are
consistent with the financial institution’s knowledge of the
customer, the facility holder’s risk profile, and, where necessary, the
source of funds;

(¢)  ensuring the obligations with regard to high risk facility holders,
politically exposed persons, and correspondent relationships are
fulfilled at all times.

Enhanced customer due diligence.

(1)

(2)

Every financial institution shall apply enhanced customer due diligence
measures 0 a business relationship or transaction with a facility holder,
beneficial owner or [inancial institution from a jurisdiction assessed by the
IRF Steering Committee and such enhanced measures shall be effective
and proportionate to the risks identified.

‘T'he financial institution shall —

(a) examine as far as possible the background and purpose of all
complex. unusually large transactions and all unusual patterns of
transactions which have no apparent economic or visible lawful
purpose:

(b)  take such measures as may be prescribed from time to time, to
counter the risks identified with respect to facility holders,
beneficial owners or financial institutions assessed as high risk.
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14. Risk assessment of politically exposed persons.

(1

(2

)

)

Lvery financial institution shall have in place appropriate risk
management systems to determine whether a facility holder or beneficial
owner is a politically exposed person and shall —

(a)  prior to establishing or continuing a business relationship with such
facility holder or beneficial owner, obtain the approval of senior
management of the institution;

(b) takc reasonable measures to identify the source of wealth and
source of funds of the facility holder;

(¢) conduct enhanced on-going menitoring of the business relationship.
A financial institution shall take reasonable measures to determine, prior
to the time of pay-oul on a life, or other investment related insurance
policy, whether —

(a)  a beneficiary thereol; or

(b)  a beneficial owner of the beneficiary thereof,

is a politically exposed person, and if, so shall inform scnior management
before paying out the policy, apply the measures of subsection (1)(b) and
il necessary submit a suspicious transaction report in accordance with
section 26.

RECORD KEEPING

15. Financial institutions to maintain records.

(1

(2

)

)

Every financial institution shall maintain all books and records with
respect (o their facility holders and transactions in accordance with
subsection (2), and the financial institution shall ensure that such records
and supporting information are available on a timely basis when required
to be disclosed by law.

The books and records referred 1o in subsection (1) shall include, as a

minimum—

(a) records obtained through customer due diligence measures,
including account files, business correspondence, and copies of all
documents evidencing the identity of facility holders and beneficial
owners, and the results of any analysis undertaken in accordance
with the provisions of this Act, all of which shall be maintained for
not less than five years aller the business relationship has ended:

(b) rceords of transactions, both domestic and international, that are
suflicient to permit reconstruction of each individual transaction for
both account holders and non-account holders, which shall be
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16.

17«

18.

maintained for not less than five years from the date of the
transaction; and

(¢) records of any findings pursuant to scction 11{1)(a) and related
transaction information which shall be maintained {or at least live
years trom the date of the transaction.

(3) Where a financial institution enters liquidation, the liquidator of a
financial institution shall maintain for five years from the date of
dissolution, such records that would otherwise have been required to be
kept by the inancial institution but for the liquidation.

How records are to be kept.

Records required to be kept under section 15 by a financial institution shall be
kept in written form in the English language, or in a form readily accessible and
convertible in written form in the English language.

Mandatory destruction of records.

(1) Subject to subsection (2), every financial institution shall ensure that —

(a)  every record retained by that financial institution pursuant to any
provision of this Part; and

(b)  every copy of any such record,
is destroyed as soon as practicable after the expiry of the period for which
the financial institution is required, by any provision of this Part, to retain
that record.

(2)  Nothing in this scction requires the destruction of any record, or any copy
of any rccord, in any case where there is a lawful reason for retaining that
record.

(3)  Without limiting the generality of subsection (2), there is a lawful reason
for retaining a record if the retention of that record is necessary —

(a)  inorder to comply with the requirements of any other written law;
(b)  to enable any financial institution to carry on its business; or

(c)  for the purposes of the detection, investigation or prosecution of
any offence.

Record keeping offences.

(1) A financial institution commits an offence under this section where in
contravention of section 15 it fails. without reasonable excuse, to retain or
to properly keep records.

(2) A financial institution which commits an offence against this section is
liable on summary conviction to a fine not exceeding

{a)  in the casc of any individual, twenty thousand dollars;




(b)

in the case of a body corporate, one hundred thousand dollars.

INTERNAL CONTROLS

19. Financial institution to develop procedures.

Every financial institution shall develop and implement procedures for the
prevention of activities related to identified risks.

(1)

The procedures referred to in subsection (1) shall be —

(a)
(b)

(c)

approved by senior management and be monitored and enhanced,
as necessary; and

appropriate to the risks identified under section 5 or by the IR’
Steering Committee;

proportionate to the nature and size of the financial institution's
business, but should at a minimum include —

(1)
(ii)

(iii)

(iv)

internal policies, procedures and controls to fulfil the
obligations pursuant to this Act;

adequate screening procedures to cnsure appropriate and high
standards when hiring employees;

on-going training for all statutory directors, officers and
cmployees to maintain awareness of the laws and regulations
relating to identified risks, to assist in recognising
lransactions and actions that may be linked to identitied risks,
and instruct them in the procedures to be followed in such
cases; and

independent audit arrangements to review and verify
compliance with and effectiveness of the measures taken in
accordance with this Act.

20. Designation of compliance officers.

Cvery financial institution shall designate a compliance officer at senior
management level to be responsible for the implementation of and on-
going maintenance of the identificd risk internal procedures and controls
of the financial institution in accordance with the requirements of this Act.

The compliance officer shall, on demand, have unrestricted access to all
books, records and cmployees of the financial institution as may be
necessary to fulfil his responsibilitics.
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22.

23.

24,

Internal controls in a group of entities.

(D

All financial institutions that are part of a group of entties hat are
required to be compliant with this Part, shall implement group wide
policies and procedures against aclivities relating to identified risks,
addressing all aspects under subsections (1) and (2) of section 19 and
including policies and procedures for sharing of information within the
group for or related to customer due diligence, management of any
identified risks and for safeguarding the confidentiality and use of the
shared information.

The policies and procedures referred to in subscction (1) shall be applied
to all branches and majority owned subsidiaries of the group.

Any compliance ofticer who conducts group-level compliance, audit, anti-
money laundering and counter terrorism financing functions shall have the
power to request account and transaction information of facility holder
from branches and subsidiaries as necessary to fulfil their functions.

Minister may prescribe measures to be imposed on financial
institutions.

The Minister may by regulations prescribe the type and extent of measures a
financial institution shall undertake with respect to each of the requirements in
this Part, having regard to the identified risks, the size of the business or
profession. and the standards set by relevant professional bodies.

Compliance with obligations by foreign subsidiaries and branches.

(D

)

A financial institution shall require foreign branches and anv subsidiaries
over which it has control, to implement the requirements of this Act to the
cxtent that the applicable laws and regulations in the jurisdiction where
the foreign branch or subsidiary is domiciled so permit.

Where the applicable laws in a foreign branch or subsidiary prevents
compliance with these obligations for any reason. the financial institution
shall apply appropriate additional measures to manage identified risks and
advise the relevant Supervisory Authority.

Prohibition against shell banks.

(1)

No —

(a)  person shall establish, operate or deal with a shell bank:

(b) financial institution shall deal with a shell bank in another
Jurisdiction;

(¢) financial institution shall enter into or continue a correspondent
relationship with —

Page - 25



(i)  ashell bank; or
(if)  a respondent institution, that permits its accounts to be used
by a shell bank.

(2)  Any person or financial institution that contravenes subsection (1)
commits an offence.
(3)  For the purposes of this section—

“physical prescnce” means meaningful mind and management located
within a jurisdiction. The existence of a local agent or low level
staff does not constitute physical presence; and

“shell bank” means a bank that has no physical presence in the
jurisdiction in which it is incorporated and licensed, and which is
unaffiliated with a regulated financial group that is subject to
effective consolidated supervision.

SUSPICIOUS TRANSACTIONS

25. Financial institutions to report suspicious transactions.

(1)  Notwithstanding any other law, where —

(a)  any person conducts or seeks to conduct any transaction by, through
or with a financial institution (whether or not the transaction or
proposed transaction involves cash); and

(b)  the financial institution knows, suspects or has reasonable grounds
to suspect that the transaction or proposed transaction—

(i) involves the proceeds of criminal conduct as defined
Proceeds of Crime Act;

(ii)  isrelated to an offence under the Proceeds of Crime Act;

(iii) is an attempt to avoid the enforcement ol any provision of the
Proceeds of Crime Act, or

(iv)  is an identified risk,

the financial institution shall, as scon as practicable after forming that
suspicion, report the transaction or proposed transaction to the Financial
[ntelligence Unit (hereinafter referred to as a “suspicious transaction
report”).

(2)  Subject to subsection (3), a suspicious transaction report shall —
(a)  be in the preseribed form (il any);
(h)  contain the details specified in the First Schedule;,

(¢) contain a statement of the grounds on which the financial institution
holds the suspicion referred to in subsection (1)(b); and
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26.

20,

28.

(d)  be forwarded, in writing, to the Financial Intelligence Unit —
(1) by way of facsimile transaction; or

(ii) by such other means (including. without limitation, electronic
mail or other similar means of communication) as may be
agreed from time lo time with the [inancial institution
concerned.

Notwithstanding subsection (2)(a) or (d), where the urgency of the
situation requires, a suspicious transaction rcport may be made orally to
the Financial Intelligence Unit, but in any such case the financial
institution shall, as soon as practicable, forward to the Financial
Intelligence Unit a suspicious transaction report that complies with the
requirements of subscction (2).

Auditors to report suspicious transactions.

Notwithstanding any other law, any person who, in the course of carrying out the
duties of that person’s occupation as an auditor. has reasonable grounds to
suspect, in relation to any transaction, that the transaction is or may be relevant
to the enforcement of the Proceeds of Crime Act, shall report that transaction (o
the Financial Intelligence Unit.

Protection of identity of persons, etc. relating to suspicious
transaction reports.

(1)

(2)

Except for the purposes of the administration of this Act, no person shall
disclose any information that will identify or is likely to identify the
person who prepared or made a suspicious transaction report, ot handled
the underlying transaction.

No person shall be required to disclose a suspicicus transaction report or
any information contained in the report or provided in connection with it,
in any judicial proceeding unless the Court is satisfied that the disclosure
of the information is necessary in the interests of justice.

Protection of persons reporting suspicious transactions.

(D

Where any information is disclosed or supplied bv any person in a

suspicious transaction report made. pursuant to section 25, by any person,

no civil, criminal or disciplinary proceedings shall lie against that person

(a) in respeet of the disclosure or supply, or the manner of the
disclosure or supply, of that information by that person: or

(b)  for any consequences that follow from the disclosure or supply of
that information.
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3)

Where any information is disclosed or supplied, pursuant to section 26,

by any person, no civil, criminal or disciplinary proceedings shall lie

against that person —

(a) in respect of the disclosure or supply, or the manner of the
disclosure or supply, of that information by that person: or

(b)  for any consequences that follow from the disclosure or supply of
that information,

unless the information was disclosed or supplied in bad faith.

Nothing in subsection (1) or subsection (2) applics in respect of

proceedings for an offence under Part V.

29. Inapplicability of confidentiality provisions.

There shall be no liability for any breach of any secrecy or confidentiality
provisions in any other law if a financial institution is fulfilling their obligations
under this Act.

30. Tipping off.

(D

A person commits an offence —

(a)  if he knows or suspects that any disclosure relating to a suspicious
transaction has been made; and

(b) if he makes a disclosure relating to the suspicious transaction which
is likely to prejudice any investigation which might be conducted
following the disclosure referred to in paragraph (a).

A person who commits an offence pursuant o subscetion (1) is liable —

(a)  on summary conviction to a term of imprisonment of twelve years
or 1o a fine not exceeding live hundred thousand dollars or to both;
or

(b) on conviction on indictment, to imprisonment for a term not
exceeding twenty years or Lo a fine or to both.

PART lll - ROLE OF THE COMPLIANCE COMMISSION

31. Continuation of Compliance Commission.

(1)

The body known and existing as the Comphiance Commission, established
under scetion 39 of the Financial Transactions Reporling Act (Ch. 368),
immediatcly before the coming mlo operation of this Act is hereby
preserved and continues in existence as the Compliance Commission.
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32.

33.

(2)  The persons serving as members of the Commission on the date of the
coming into foree of this Act, shall continue in office and shall be for the
purposes of this Act, as if they had been appointed under this Act on the
same terms and conditions until the expiration of their term.

(3)  The Second Schedule shall have ettect with respect to the constitution and
procedures of the Commission and otherwise in relation thereto.

Functions of Commission.

(1)  The functions of the Commission are —

(a) to maintain a general review of financial institutions in relation to
the conduct of financial transactions and to ensure compliance with
the provisions of this Act;

(b) to conduct on-site examinations of the busincss of a financial
institution when deemed nceessary by the Commission at the
expense of the financial institution. for the purpose of ensuring
compliance with the provisions of this Act, and in such cases where
the Commission is unable to conduct such examination, to appoint
an auditor at the expense ol the [inancial institution to conduct such
examination and Lo report thereon o the Commission.

(2)  For the purposes of'this section —
“financial institution” shall include thosc institutions specificd in
section 4 that are not otherwise subject to regulation by the Central
Bank of The Bahamas, the Gaming Board, the Securities
Commission of The Bahamas, the Insurance Commission of The
Bahamas or the Inspector of Financial and Corporate Services.

Designated Non-Financial Business and Profession to register with
Compliance Commission.

(1) Lvery financial institution within the definition of section 32(2) shall
register with the Commission in the form provided by the Commission.
(2)  Every financial institution referred to under subsection (1)

(a)  established before the coming into force of this Act which fails to
register with the Commission within one month of the coming into
force ol this Act; or

(b)  established after the coming into force of this Act, which fails to
register within one month of commencement of business,

commits an offence and is liable to a penalty of five thousand dollars for
each day that the financial institution remains unregistered.

(3)  When a financial institution within the definition section 32(2) —
(a) has achange in registered office or principal place of business;
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(4)

(b)  has a change in beneficial ownership, director, partner. compliance
officer or money laundering reporting officer,

the financial institution shall within three months of such change, notify
the Commission.

Where a f{inancial institution fails to notify the Commission as required
under subsection (3), the financial constitution commits an offence and is
be liable to a penalty of five thousand dollars for each failure to notify in
accordance with subsection (3).

34. Powers of Commission to require production of records.

(H

2

In the performance of its functions under this Act, the Commission may at

all rcasonable times require a financial institution

(a) to produce for examination, such records that are required to be
kept pursuant to section 15; and

(b)  to supply such information or explanation, as the Commission may
reasonably require for the purpose of enabling the Commission to
perform its functions under this Act.

Any person failing or refusing to produce any record or to supply any

information or explanation as is required by subsection (1), commits an

offence and is liable on summary conviction to a fine not exceeding fifty

thousand dollars or to imprisonment for a term not exceeding three years

or to both such fine and imprisonment.

35. Confidentiality.

(1

(2)

Subject Lo subsections (2) and (3), the Commission or any officer,
employee, agent or adviscr of the Commission who discloses any
information relating to the affairs of —

(a)  the Commission;

(b)  a Ninancial institution; or

(c)  afacility holder or client of a financial institution,

that it or he has acquired in the course of its or his duties or in the exercise
of the Commission’s functions under this or any other law, commits an

offence and is liable on summary conviction to a fine not exceeding fifty
thousand dollars or to imprisonment for a term not exceeding three years.

Subsection (1) shall not apply to a disclosure —

(a) lawtully required or permitted by any court of competent
jurisdiction within The Bahamas;

(b) for the purpose of assisting the Commission to exercise any
functions conferred on it by this or any other Act, or by regulations
made thereunder;
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(c) in respect of the affairs of a financial institution, facility holder or
client of a financial institution, with the consent of the financial
institution, facility holder or client, as the case may be, which
consent has been voluntarily given;

(d)  where the information disclosed is or has been available to the
public [rom any other source:

(¢)  where the information disclosed is in a manner that does not cnable
the identity of a [linancial institution, facility holder or client of a
(inancial institution to  which the mformation rclates o be
ascertained;

(f)  toa person with a view to the institution of, or for the purpose of —
(1) criminal proceedings:

(ify  disciplinary proccedings, whether within or outside The
Bahamas, relating to the exercise by a counsel and attorney,
auditor, accountant, valuer or actuary of his professional
duties;

(i11)  disciplinary proceedings relating to the discharge by a public
officer, or a member or employee of the Commission of his
duties; or

(g) inany legal proceedings in connection with —

(i)  the winding-up or dissolution of a financial institution: or

(i1) the appointment or duties of a receiver of a financial
institution.,

Subjeet to subscction (6), the Commission may disclose to an overscas
regulatory authority information necessary (o enable that authority to
exercise regulatory functions including the conduct of civil or
administrative investigations and proceedings to enforce laws, regulations
and rules administered by that authority.

In deciding whether or not to exercise its power under subsection (3). the
Commission may take into account —

(a)  whether the inquiries relate to the possible breach of a law or other
requirement which has no close parallel in The Bahamas or involve
the assertion of a jurisdiction not recognised by The Bahamas: and

(b)  the seriousness of the matter to which the inquiries relate and the
importance to the inquiries of the information sought in The
Bahamnas.

The Commission may decline to exercise its power under subsection (3) it
the overseas regulatory authority fails to undertake o make such
contribution towards the cost of the exercise as the Commission considers
appropriate.
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(6)

(8)

%)

Nothing in subsection (3) authorises a disclosure by the Commission

unless the Commission

(a)  has satisfied itself that the intended recipient authority is subject to
adequate legal restrictions on further disclosures which shall
include the provision of an undertaking of confidentiality: or

(b) has been given an undertaking by the recipient authority not to
disclose the information provided without the consent of the
Commission; and

(c) s satisfied that the assistance requested by the overseas regulatory
authority is required for the purpuses ol the overseas regulatory
authority’s rcgulatory functions including the conduct of civil or
administrative investigations or proceedings to enforce laws,
regulations and rules administered by that authority; and

(d) is satisfied that information provided following the exercise of its
power under subsection (3) will not be used in criminal proceedings
against the person providing the information.

Where in the opinion of the Commission, it appears necessary in relation

to any request for assistance received [rom an overseas regulatory

authority, to invoke the jurisdiction of a Stipendiary and Circuit

Magistrate in obtaining information requested by the overseas regulatory

authority, the Commission shall —

(a) immcdiately notify the Attorney-General with particulars of the
request; and

(b)  send the Attorney-General copies of all documents relating to the
request,

and the Attorney-General shall be cntitled, in a manner analogous to
amicus curiae, to appear or take part in any proceedings in The Bahamas,
or in any appeal from such proceedings, arising directly or indircetly from
any such request.

The Commission may cooperate with any other regulatory authority in
The Bahamas, including the sharing of information that it has acquired in
the course of its dutics or in the exercise of its functions under this or any
other law where it considers such cooperation or information may be
rclevant to the function of such other regulatory authority. or as a
necessary part of a framework for consolidated supervision, oversight or
regulation of the tinancial services sector.

In this section. “overseas regulatory authority” means an authority
which in a country or territory outside The Bahamas exercises [unctions
corresponding to any functions of the Commission.
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36.

37.

Minister may designate other body to carry out regulatory functions
under this Act.

Upon the recommendation of the Commission, the Minister may by order
designate any professional body, association. or entity which represents a sector
of financial institutions as defined in section 32(2), with statutory authority

(a) toregulate the activities of its members; and

(b) to ensure compliance with the provisions of this Act upon such
terms stipulated by the Commission.

Codes of practice.

(1) The Commission may, (rom time Lo time, alter consullation with —
(a)  the Financial Intelligence Unit
(b) The Bahamas Bar Council;
(c)  'The Bahamas Institute of Chartered Accountants;
(d)  The Bahamas Real Estate Association;
(¢)  such other bodies and organisations representative of such [linancial
institutions as are required to be regulated under this Act.
issue such codes of practice as the Commission thinks necessary —

(i)  for the purpose of providing guidance as to the dutics,
requirements and standards to be complied with and the
procedures (whether as to verification, record-keeping,
reporting of suspicious transactions or otherwise) and best
practices to be observed by financial institutions;

(it)  generally for the purposes of this Act.
(2)  Where a financial institution fails to comply with any code of practice
issued pursuant to this section, the financial institution shall be subject to

(a)  any sanctioning powers that its Supervisory Authority may possess
to deal with the viclation or non-compliance: and

(b)  prosecution pursuant to any regulations made hereunder or under
any other law in order to enforce the codes of practice.

PART IV = INVESTIGATION AND POWERS OF SEARCH

38.

Search warrants.

Any Magistrate who, on an application in writing made on oath. is satisficd that
there are reasonable grounds for believing that there is in or on any place or
thing
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any thing upon or in respect of which any offence against this Act
or any regulations made under this Act has been. or is suspected of
having been, committed,;

any thing which there are reasonable grounds for believing —

(i)  will be evidence as to the commission of any such offence; or

(i)  is intended to be used for the purpose of committing any such
offence,

may issue a search warrant in respect of that thing.

39. Form and content of search warrant.

(D

(2)

A search warrant shall be in the form preseribed and directed to a member
of the Royal Bahamas Police Force (hereinafter referred to as the “Police
Force™) specificd in the warrant, or generally to every member of the
Police.

Every search warrant shall —

(a)
(b)
(©)
(d)

(e)

specify the place or thing that may be searched pursuant to the
warrant;

specify the offence or offences in respect of which the warrant is
issued;

provide a description of the articles or things that are authorised to
be seized;

state the period during which the warrant may be executed, being a
period not exceeding fourteen days from the date of issue;

specify any special conditions (if any) as the person issuing the
warrant may specify therein,

40. Powers conferred by warrant.

(1)

Subject to any special conditions specified in a warrant pursuant to section
39(3) every search warrant shall authorise the member of the Police Force
execuling the warrant

(a)
(b)

©

(d)

to enter and scarch the place or thing specified in the warrant at any
time by day or night during the currency of the warrant;

to use such assistance as may be reasonable in the circumstances for
the purpose of the entry and search:

to use such force as is reasonable in the circumstances for the
purposes of etfecting entry, and for breaking open anything in or on
the place searched;

to search for and seize any thing referred to in any of paragraphs (a)
and (b) of section 38; and
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41.

42.

43.

(e)  in any case where any thing referred to in any of those paragraphs is

a document —
(i) to take copies of the document, or extracts from the
documents;

(it)  to require any person who has the document in his or her
possession or under his or her control 1o reproduce, or to
assist the person executing the warrant lo reproduce, in
usable form. any information recorded or stored in the
document.

(2)  Lvery person called upon to assist any member of the Police l‘orce
executing a search warrant shall have the powers described in paragraphs
{¢) and (d) of subsection (1).

Person executing warrant to produce evidence of authority.

Any member of the Police Force executing a search warrant shall —
(a)  have that warrant with him or her;

(b)  produce it on initial entry and, if requested, at any subsequent time:
and

(c) shall, if requested at the time of the execution of the warrant or at
any subsequent lime. provide a copy ol the warrant within seven
days alter the request is made.

Notice of execution of warrant.

Every member of the Police Force who executes a search warrant shall, not later
than seven days after the seizure of any thing pursuant to that warrant, give to
the owner or occupier of the place or thing searched, and to every other person
whom the member of the Police Force has reason to believe may have an interest
in the thing seized. a written notice specifying —

(a) the date and time of the execution of the warrant;

(b)  the identity of the person who executed the warrant;

(c) the thing seized under the warrant.

Custody of property seized.

Where property is seized pursuant to a search warrant, the property shall be kept
in the custody of a member of the Police Force, except while it is being used in
evidence or is in the custody of any court, until it is dealt with in accordance
with this Act.
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44. Procedure where certain documents seized.

Scection 70 of the Criminal Procedure Code Act (Ch. 91 shall so far as
applicable and with all necessary modifications, apply in respect of the seizure
of any documents under any search warrant, as if the search warrant had been
issued under section 70 of that Act.

45, Disposal of things seized.

(D

(2)

(4)

(5)

(6)

This section shall apply with respect to any thing seized under a search
warrant.

In any proceedings for an offence relating to any thing seized under a
scarch warrant, the court may order, either at the trial or hearing or on an
application, that the thing be delivered to the person appearing to the court
to be entitled to it, or that it be otherwise disposed of in such manner as
the court thinks fit.

Any member of the Police may at any time, unless an order has been
made under subsection (2), rcturn the thing to the person from whom it
was seized, or apply to a Magistrate for an order as to its disposal and on
any such application, the Magistrate may make any order that a court may
make under subsection (2).

If proceedings for an offence relating to the thing are not brought within a
period of three months of scizure, any person claiming to be entitled to the
thing may, after the expiration of that period, apply to a Magistrate for an
order that it be delivered to him and on any such application, the
Magistrate may adjourn the application, on such terms as he thinks fit, for
proceedings to be brought, or may make any order that a court may make
under subsection (2).

Where any person is convicted in any proceedings for an offence relating

to anything in respect of which a search warrant has been issued enabling

seizure, and any order is made under this section, the operation of the

order shall be suspended —

(a)  in anv case until the expiration of the twenty-one days [or the filing
of a notice of appeal or an application for leave to appeal;

(b)  where a notice of appeal is filed within the time so prescribed, until
the determination of the appeal: and

(¢) where application for leave to appeal is filed within the time so
prescribed, until the application is determined and, where leave to
appeal is granted, until the determination of the appeal.

Where the operation of any such order is suspended until the

determination of the appeal, the court determining the appeal may, by
order, cancel or vary the order.
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46.

47.

48.

PART V - OFFENCES

Interpretation.

For the purposes of this Parl, a “financial institution™ includes a director,
partner. officer. principal or employee thereof.

Failure to comply with identification requirements.

A financial institution which intentionally —

(a)
(b)

(c)

(d)

(d)

fails to carry out a risk assessment pursuant to section 3;

tails to undertake the identification of a tacility holder or otherwise
to fulfil the identification or other requirements of the facility
holder in accordance with subsections (2) through (5) of section 6:
opens an anonymous account or an account in a fictitious name for
a facilitv holder in violation of subsections (2) through (5) of
section 6;

establishes a shell bank or enters into a correspondent relationship
with a shell bank or a financial institution that allows its accounts to
be used by a shell bank in breach of the requirements of section 24;
or

fails to maintain books and records as required by section 16;
destroys or removes such records; or fails to make such information
available in a timely manner in response to a lawful request for
such books or records,

commits an offence and is liable upon summary conviction o imprisonment for
a term of up to five years or to a fine of up Lo five hundred thousand dollars or to

both.

Failure to fulfil due diligence obligations.

A financial institution which intentionally

()
(b)

(c)

fails to conduct ongoing due diligence with respect to the accounts
and transactions ol facilily holders in compliance with scetion 12;
fails to comply with the obligations for enhanced due diligenee in
sechion 13 or

fails to maintain internal control programs in compliance with
sections 19 through 23,

commits an offence and is liable upon summary conviction to imprisonment for
a term of up to five years or to a fine of up to five hundred thousand dollars or to

both.
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49.

50.

51.

52.

53.

Failure to report suspicious transactions.

A financial institution which intentionally fails to submit a report to the
Financial Intclligence Unit as required by sections 25 and 26 commits a
summary offence and is liable to imprisonment for a term of up to five years or
to a fine of up to five hundred thousand dollars or to both.

False or misleading statements.

A finaneial institution which —

(a)
(b)
(¢)

intentionally makes a false or misleading statcment;
provides [alse or misleading information: or

otherwise fails to state a material fact in connection with its
obligations under this Part, including the obligation to make a
suspicious transaction or currency transaction report,

commits an offence and is liable upon summary conviction to imprisonment for
a term of up to five years or to a fine of up to five hundred thousand dollars or

both.

Confidentiality violation.

A financial institution which intentionally discloses to a tacility holder or a third
party information in violation of section 35 commits an offence and is liable
upon summary conviction to imprisonment for a term of up to five years or to a
finc of up to five hundred thousand dollars or to both.

Additional sanctions.

A financial institution convicted of an offence in sections 47 to 51 —

(a)

(b)

Defence.

is subject, in addition to the penalties set out therein, to the
sanctions and measures available to the competenl supervisory,
regulatory or disciplinary authority for administrative violations;
and

may also be banned for such period as the Court, before whom the
[inancial institution is convicted, thinks appropriate in all the
circumstances, from pursuing the business or profession which
provided the opportunity for the otfence to be committed.

(1) It is a defence to a charge against a person in relalion Lo a conlravention
of, or a failure to comply with, any provision of Part II, if the deflendant
proves —

()

that he took all reasonable steps to ensure that he complied with
that provision; or
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54.

55.

(2)

(b) that, in the circumstances of the particular case, he could not
reasonably have been expected to ensure that he complied with the
provision.

[n determining, for the purposes of subsection (1)(a), whether or not a

financial institution took all reasonable steps to comply with a provision

of this Part, the court shall have regard to —

(a)  the naturc of the financial institution and the activities in which it
cngages;

(b}  the existence and adequacy of any procedures established by the
financial institution to ensure compliance with the provision,
including —

(i)  stafftraining; and
(i1)  audits to test the elfectiveness of any such procedures: and

{c) any relevant guidelines issued by the Financial Intelligence Unit or

any guidelines issued by any other Supervisory Authority.

PART VI - MISCELLANEOUS

Liability of employers and principals.

(1)

(2)

Subject to subsection (3), anything done or omitted by a person as the
employee of another person in the course of their employment shall be
treated as done or omitted by that other person as well as by the first-
mentioned person, where it was done with that other person’s knowledge
or approval.

Anything done or omitted by a person as the agent of another person shall,
for the purposcs of this Act, be trcated as done or omitted by that other
person as well as by the first-mentioned person, unless it is done or
omitted without that other person’s express, implicd or apparent authority,
precedent or subscquent.

In any proceedings under this Act against any person in respeet of
anything alleged to have been done or omitled to be done by an employce
or agent of that person, it shall be a defence for that person to prove that
the person took such steps as were reasonably practicable to prevent the
employee or agent, as the case may be, from doing or omitting to do such
thing.

Directors and officers of bodies corporate.

Where any body corporate is convicted of an offence against this Act or any
regulations made hereunder this Act. every director and every officer concerned
in the management of the body corporate is guilty of the offence where it is
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proved that the act or omission that constituted the offence took place with that
person’s knowledge, authority, permission or consent, express or implicd.

56. Non-compliance not excused by contractual obligations.

(L)

(2)

The provisions of this Act shall have effect notwithstanding anything to
the contrary in any contract or agreement.

No person shall be exempted from compliance with any requirement of
this Act by reason only that compliance with that requircment would
constitute breach of any contract or agrecment.

57. Administrative penalties.

(1)

)

Notwithstanding any penalties that may be imposed under this Act, any —

(a)  financial institution that fails to comply with any provision of this
Act or the Proceeds of Crime Act, 2018;

(b) employee, director or senior manager of a financial institution who
knowingly concurs in a failure to comply with any provision of this
Act or the Proceeds of Crime Act, 2018 ,

may be subject to an administrative penalty imposed by the Supervisory
Authority with responsibility for regulating that financial institution and
(i) in the case of a company, to a maximum penalty of two
hundred thousand dollars;
(i)  in the case of an employee, dircctor or a scnior manager of a
financial institution, to a maximum penalty of fifty thousand
dollars.

A Supervisory Authority may not impose a penalty on a person specified
in subsection (1)(a) or (b) for contravention of any customer due diligence
measures if the Supervisorv Authority is satisfied that the person took all
reasonable steps and exercised all due diligence to ensure that the
requircment would be complied with.

In deciding whether a person has contravened a provision ol this Act,
Supervisory Authority must consider whether at the time, the person
followed any relevant guidance, rules or codes ol practice issued by the
Supervisory Authority.

When determining any penalty to be imposed on a person under

subsection (1), a Supervisory Authority must take into account all relevant

circumstances, including where appropriate —

(a)  the gravity and the duration of the contravention or failurc;

(b)  the degree of responsibilily of the person on whom the Supervisory
Authority proposes to impose the penalty;
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58.

(0)
(7)

(8)

9)

(10)

(c) the financial strength of the person;
(d)  the amount of profit gained or loss avoided by the person:
(e) the loss to third parties caused by the contravention or failure:

() the level of cooperation of the person with the Supervisory
Authority;

(g) any previous contraventions or failures of the person: and

(h)  any potential systemic consequences ot the contravention or failure.
Where a Supervisory Authority proposes to impose a penalty on a person
under subsection (1), the Supervisory Authority must issue a written
warning to the person specifying —

(a)  the nature of the contravention which the person is believed to have
committed;

(b)  the amount of the penalty:

(¢)  a reasonable period, which may not be less than twenty-eight days
from the date of the notice, within which the person o whom the
warning is issued may make representations to the Supervisory
Authority.

The Supervisory Authority may extend the period specified in the notice.

The Supervisory Authority must determine. within a reasonable period.

whether to give the person concerned a notice of its decision.

A decision given pursuant to subsection (7), must

(a)  bein wriling:

(b)  give the Supervisory Authority's reason for the decision to take the
action to which the notice relates;

(¢)  give an indication of —

(i)  any right to have thc matter appealed provided under any
other law governing that linancial institution; and
(i1)  the procedure for appeal.

If a Supervisory Authority decides not to take —

(a)  the action proposed in a warning issued; or

(b) the action referred to in its notice of decision.

the Supervisory Authority must give a notice of discontinuance to the

person to whom the warning notice or decision notice was given.

A notice of discontinuance must identity the proceedings which are being
discontinued.

Act to bind the Crown.

This Act binds the Crown.
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59. Regulations.

The Minister may from time to time make regulations for all or any of the
following purposes —

(a)
(b)

(c)

(d)

()

(D

(2)

(h)

(i)

()

prescribing the forms of application, reports and other documents
required under this Act;

prescribing amounts that are required to be prescribed for the
purposes of this Act;

prescribing, for the purposes of section 16 records to be kept and
retained by financial institutions, or any specified class or classes of
financial institutions, and the periods for which those records are to
be retained;

exempting or providing for the exemption of any transaction or
class of transactions from all or any of the provisions of this Act:
prescribing, for the purposes of this Act, what accounts and
arrangements shall be deemed to be or not to be facilities, and the
circumstances and conditions in which any account or arrangement
shall be deemed to be or not to be a facility:

prescribing, for the purposes of this Act, what persons or classes of
persons shall be deemed to be or not to be financial institutions, and
the circumstances and conditions in which any persons or classes of
persons shall be deemed to be or not to be financial institutions;
prescribing, for the purposes of this Act, what transactions shall be
deemed to be or not to be occasional transactions, and the
circumstances and conditions in which any transaction shall be
deemed to be or not to be an occasional transaction;

prescribing the manner in which any notice or other document
required by this Act to be given or served;

preseribing offences in respect of the contravention of or non-
compliance with any provision of any regulations made under this
section, and prescribing fines, that may, on conviction, be imposed
in respect of any such offences;

providing for such matters as are contemplated by or necessary for
giving full effect to the provisions of this Act and for their due
administration.

60. Extension of Act.

Ior the purposes of this Act, sections 25 = 30 shall apply to providers of general
insurance business as defincd in scetion 2 of the Insurance Act (Ch. 347).
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61. Repeals.

The Financial Transactions Reporting Act (Ch. 368) is hereby repealed.

b2

-

o AN S

o<

FIRST SCHEDULE

(section 25(2)(b))

DETAILS TO BE INCLUDED IN A SUSPICIOUS TRANSACTION

REPORT

The name, address. date of birth, and occupation (or, where appropriate.
business or principal activity) of each person conducting the transaction
(if known to the person making the report).

The name, address, date of birth, and occupation (or, where appropriate.
business or principal activity) of any person on whose behalf the
transaction is conducted (if known to the person making the report).

Where an account with a financial institution is involved in the transaction

(a)  the type and identifying number of the account:

{b)  the name of the person in whose name the account is operated:
(c)  the names of the signatories to the account.

‘I'he nature of the transaction.

The amount involved in the transaction.

The type of currency involved in the transaction.

The date of the transaction.

In relation to the financial institution through which the transaction was
conducted, the name of the officer, employee, or agent of that financial
institution who handled the transaction.

The name of the person who prepared the report.
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SECOND SCHEDULE

(section 32(3))

Membership of Commission.

The Commission shall consist of three members, appointed by the
Governor-General in writing, being persons appearing to the Governor-
General to have wide experience in, and to have shown capacity in,
financial and commercial matlers, industry, law or law enforcement.

Term of appointment.

The members of the Commission may be appointed for a term of three
vears and be eligible for reappointment.

Exclusion from membership.

A person may not be appointed a member or remain a member of the
Commission who —

(a) is a member of either House of Parliament;

(b) s a director, officer or servant of, or has a controlling interest in,
any financial institution.
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