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No. 22 of 2020

BANKS AND TRUST COMPANIES REGULATION
ACT, 2020

AN ACT TO REPEAL THE BANKS AND TRUST COMPANIES
REGULATION ACT AND TO CONSOLIDATE AND MODERNISE
THE LAW REGULATING BANKS AND TRUST COMPANIES
WITHIN THE BAHAMAS AND FOR CONNECTED MATTERS

[Date of Assent - 24™ July, 2020]

Enacted by the Parliament of The Bahamas

PART | - PRELIMINARY

1.  Short title.
(1) This Act may be cited as the Banks and Trust Companies Regulation
Act. 2020,

(2)  This Act shall come into force on such date as the Minister may
appoint by Notice published in the Gazette.

2.  Interpretation.

In this Act —
“asset management vehicle” means a company that is—
(a)  incorporated under the Companies Act (Ch. 308):
(b)  limited by shares:
(c) wholly or partially owned by the Bank and or the
Government;
(d)  created for receiving some or all of the assets, rights and

liabilities of a bank under statutory administration or a
bridge institution;

Page - 5



“authorised agent” means a person designated by a bank or trust
company under the provisions of section 6;

“Bahamas Agent” means a Registered Representative who provides
administrative services to a private trust company under a
service agreement;

“bank” means any person lawfully carrying on banking business
including the accepting of deposits of money withdrawable by
cheque;

“banking business” means —

(a)  the business of accepling deposits of money which may
be withdrawn or repaid on demand or aller a fixed period
or aller notice and employing those deposits in whole or
in part by lending or otherwise investing them for the
account and at the risk of the person accepting them; and

{b)  without limiting the generality of the foregoing, includes
thc provision of money transmission services, and
“banker” shall be construed accordingly;

“bridge institution” is a company that is —
(a) incorporated under the Companies Act (Ch. 308);
(b)  limited by shares;
(¢) owned by the Central Bank; and

(d)  created for receiving a transfer, and effecting a timely
disposal of the assets, rights and liabilities of a bank
under statutory administration; and

() licensed under this Act;

“company” means a company incorporated cither under the laws of
The Bahamas or undcr the laws of any other country or place;

“controller” means a person —

(a) in accordance with whose directions, instructions or
wishes the directors or officers of a licensee, or of
another company of which the licensee is a subsidiary,
are accustomed or are under an obligation, whether
formal or informal, to act;

(b)  who is able to exercise a significant influence over the
management of a licensee, or of another company of
which it is a subsidiary by virtue of —

(i) a holding of shares or other sccuritics in the
licensec or such other company;
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(©)

(i) an entitlement to exercise, or control the exercise
of, the voting power at any general meeting of the
licensee, or such other company;

who is in a position to determine the policy of the
licensee but who is not —

(i) a director or officer of the licensee whose
appointment has been approved by the Bank; or

(i) a person in accordance with whose dircctions,
instructions or wishes the directors of the licensee
are accustomed to act by reason only that they act
on advice given by such person in a professional
capacity;

“deposit” means —

(a)

(b)

the unpaid balance of money or its equivalent received or
held by an institution from or on behalf of a person in the
usual course of business and for which the institution has
given or is obliged to give credit to that person's
chequing. savings, demand or time account, or for which
the Institution has issued a certificate, receipt, cheque,
money-order, draft or other instrument in respect of
which it is primarily liable; and
such other payments as the Bank may by regulation
prescribe, excluding, subject to subparagraph (iii), any
unpaid balance of money or its equivalent received or
held in relation to the provision of property other than
currency, or services or the giving of security; and, for
the purposes of this Act, an unpaid balance of money or
its equivalent is referable to the provision of property or
services or the giving of security onlv if —

(1) it is paid by way of advance or part payment under
a contract for the sale, hire or other provision of
propetty or services and is repayable only in the
event that the property or services is or are not
sold, hired or otherwise provided;

(i) 1t is paid by way of security for the performance of
a contract or by way of security in respect of loss
which may result from the non-performance of a
contract; or

(111) it is paid by way of security for the delivery or
return of any property whether in a particular state
of repair or otherwise;

Page - 7



“Designated Person” mcans the individual or individuals (whether
living or deceased) described as such within a Designating
Instrument provided that if more than one Designated Person 1s
described as such each Designated Person must be related to a
Designated Person so described by consanguinity or some other
family relationship;

“Designating Instrument” means an instrument in the form specified
in the First Schedule to the Banks and Trust Companies (Private
Trust Companies) Regulations;

“Domestic Systemically Important Institution” or “DSII” means a
bank licensed under this Act and which reported total
consolidated domestic liabilitics of such amount as the
Governor may determine by notice, to the Bank for the
preceding financial year of that bank;

“Financial and Corporate Service Provider” means a person that is
licensed pursuant to the Financial and Corporate Service
Providers Act (Ch. 369):

“Governor” means the person appointed as Governor under
paragraph 2 of the Schedule to the Central Bank of The
Bahamas Act, 2020;

“indirect controller” means any person, whether acting alone or
together with any other person, and whether with or without
holding shares or controlling voting power in a licensee —

(a) in accordance with whose directions, instructions or
wishes the directors and officers of the licensee are
accustomed or under an obligation, whether formal or
informal, to act; or

(b) who is in a position to determine the policy of the
licensee, but does not include any person —
(i)  who is a dircctor or other officer of the licensee
whose appoiniment has been approved by the
Bank; or
(ii)  in accordance with whose directions, instructions
or wishes the directors of the licensee are
accustomed to act by reason only that they act on
advice given by him in his professional capacity;
“Inspector” means the office of Inspector of Banks and Trusl
Companics cstablished under section 27;
“insolvent” has the meaning ascribed to it in section 187 of the
Companies Act (Ch. 308);

Page - 8



“levy” means the amount payable by a DSII for the DSII's preceding
financial year pursuant to section 83(2);

“levy threshold amount” means such sum as the Governor may
determine by Notice;

“licence” means a licenee granted under section 9 or 11 or deemed to
be so granted in accordance with that section;

“licensee” means any person holding a licence under the provisions of
this Act and for the purposes of this Act*licensee” includes the
branches or subsidiarics of a licensee operating outside of The
Bahamas;

“Minister” means the Minister responsible for Finance;

“Money Transmission Agent” means any person carrying on moncy
transmission business on behalf of a Money Transmission
Service Provider;

“Money Transmission Business” means the business of accepting
cash, cheques, other monctary instruments or other stores of
value in one location and the payment of a corresponding sum
in cash or other form to a beneficiary in another location by
means of a communication. message, transfer or through a
clearing network to which the money transfer business belongs
and “moncy transmission services” shall be construed
accordingly;

“Money Transmission Service Provider” means any person carrying
on a money transmission business;

“QOther family relationships” means personal relationship between
WO persons —
(a) by marriage or former marriage; or
(b)  which exists it —
(i) onc is the child of the other, natural or adopted,
legitimate or illegitimate; or
(i)  one is regarded by the other as his child;
“penalty” means an administrative monetary penalty imposed by the

Bank pursuant to section 47 of the Central Bank of The
Bahamas Act, 2020;

“Private Trust Company” means a company incorporated under the
provisions of the Companies Act (Ch. 308). or the Internalional
Business Companies Act (Ch. 309), which by its Memorandum
and Articles of Association —

Page - 9



(a) acts as trustee only for a trust or trusts created or o be
created by or at the direction of a Designated Person or
Designated Persons or an individual or individuals who
are related by consanguinity or other family relationships
to the Designated Person described within the
Designating Instrument or, if there is more than one
Designated Person so described, to a Designated Person,
which Designated Person or Designated Persons need not
be named in such company’s Memorandum and Articles
of Association or Memorandum or Articles of
Association;

(b) isrequired to appoint a Registered Representative; and

(c)  is not the subject of a notice of withdrawal made under
section 14(1);

“Registered Representative” means a person resident in The
Bahamas that is licensed pursuant to section 13 or a Financial
and Corporale Service Provider registered with the Central
Bank, which provides to a Private Trust Company, the services
ofa— :

(a) secretary;
(b) director; or
(¢) Bahamas Agent;

“Securities Commission” means the Securities Commussion of The
Bahamas referred to in section 19(1) of the Securities Industry
Act 2011 (No. 10 0f 2011);

“Stabilization option” refers to a power that may be exercised in
relation to a bank under statutory administration, pursuant to
section 46 or 47;

“Supervisory Authority” in relation to a country or territory outside
The Bahamas means a foreign entity charged with the
responsibility of conducting consolidated supervision of
banking and trust business in a licensee’s home country;

“the Bank” has the meaning assigned by scction 2 of the Central
Bank of The Bahamas Act;

“Total domestic liabilities amount” means an amount equal {0 the
total domestic liabilities of a DSII as reported by the DSII to the
Bank for the DSIT’s preceding financial vear™;

“trust business” means the business of acting as trustee, executor or
administrator;

*trust company” means any company carrying on trust business.
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PART Il - BANKING AND TRUST SERVICES

3.  Application of Act.

The provisions of this Act —

(a)  exceptl for sections 6, 20, 28(2)(f), 32, 33, 78 and 79 shall,
unless the context otherwise requires, apply mutatis mutandis to
Money Transmission Service Providers that are licensed

pursuant to section 11;

(b) subject to section 6(4), shall, unless the context otherwise
requires, apply mutatis mutandis to Private Trust Companies

and Registered Representatives.

PROHIBITIONS

4, Prohibition of the use of the word “bank”, etc.

(1)

under this Act, shall

(a) use or continue to use the words “bank”, “trust”, “trust
company”, “trust corporation”, “savings” or “savings and loan”
or any of their derivatives either in English or in any other
language, in the description or title under which such person is
carrying on business from within The Bahamas whether or not

such business is carried on in The Bahamas;

(b)  use words representing that that person is carrying on a money
transmission business, in English or in any other language, in
the description or title under which that person carries on
business from within The Bahamas whether or not such

business is carried on in The Bahamas;

(¢) make, or continue to make, whether directly or indirectly, any
representation in any bill-head, letter, letler-head, circular,
paper, notice or advertisement or by any other means
whatsoever, whether similar to the foregoing or not, that such
person is carrying on banking business, trust business, or money
transmission business or is authorised by the law of The

Bahamas to carry on such respective business;

(d) in any manner whatsoever, solicit or receive deposits from the

public.

) Lxcept with the approval of the Bank —

Except with the approval of the Central Bank. no person, other than a
licensee acting under and in accordance with the terms of its licence



(3)

“

)

(6)

{(a)  the Registrar General shall not register a company; and

(b) no company if already registered immediately before the
twenty-fifth day of November, 1968, shall be entitled to remain
registered on or after that date, with a name which contains the
words “bank”, “trust”, “trust company”, “trust corporation®,
“savings” or “savings and loan” or any of their derivatives
either in English or in any other language.

Before giving its approval under subsection (1) or (2), the Bank may
require of any person such references and such other information and
particulars as may be prescribed.

Whenever the Bank considers it to be in the public inlerest the Bank
may withdraw any approval given under subsection (1).

The Bank may refuse to grant a licence to, or to register, as the case
may be, a person, or if such person is already in possession of a
licence or certificate of registration, as the case may be, the Bank may
revoke such licence or cancel such registration, il in the Bank’s
opinion such person is carrying on or intending to carry on banking or
trust business, money transmission business or the business of acting
as a Registered Representative, as the case may be, under a name
which —
(a) is identical with that of any company, firm or business house,
whether within The Bahamas or not. or which so ncarly
rescmbles that name as to be calculated to deceive;

(b) is calculated to suggest, falsely, the patronage of, or connection
with some person or authority whether within The Bahamas or
not;

(c) 1is calculated to suggest, falsely, that such person has a special
status in relation to or derived from the Government of The
Rahamas or has the official backing of or acts on behalf of the
said Government or of any department or official thereof or is
recognized in The Bahamas as a national or central bank or trust
company, money transmission service provider or Registered
Representative, as the case may be; or

(d) is calculated to mislead the public as tw the nature of the
person’s business arrangements.

Every person who contravenes the provisions of this section shall be
guilty of an offence and shall be liable on summary conviction to a
fine not exceeding fifty thousand dollars or to a term of imprisonment
not exceeding one year or to both such finc and imprisonment and in
the case of a conlinuing offence to a [ine nol exceeding one thousand
dollars for each day during which the offence continues.
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(7)  Where it appears to the Bank —

(a) that a company has contravened any prohibition contained in
subsection (1), and that no other effective means exists of
dealing with the company in relation to the contravention: or

(b) that a company is disentitled to remain registered by reason of
being in breach of paragraph (b) of subsection (2), then in either
such case the Bank may direct the Registrar General to give
notice in writing to the company requiring it to show cause
within thirty days why it should not be struck off the register ol
companies and the Registrar General shall serve such notice
accordingly, specifying the contravention or breach complained
of, by causing the same to be delivered personally or sent by
prepaid registered post to the secretary of the company at its
registered office and in the case of a noticc sent by post it shall
be deemed to have been served on the fifth day after the posting
of the registered envelope or packet containing the same.

(8)  Ifany company [ails within thirty days of the service of a notice under
the provisions of subsection (7) to show cause why it should not be
struck off the register or to satisfy the Bank that the contravention or
breach complained of has been discontinued and will not be repeated,
then the Bank may in wriling direct the Registrar General to strike the
company off the register; and the Registrar General shall act
accordingly and thercupon the company shall be dissolved.

(9)  Upon the removal of a company pursuant to this section, the
provisions of section 271(4) to 274 (inclusive) of the Companies Act
(Ch. 308) shall have effect in relation to such company as they have
effect in relation to any company removed from the register pursuant
fo that Act,

5.  Prohibition against carrying on banking, trust or money

transmission business without a licence.
No person shall carry on

(a)  abanking business;

(b}  atrust business; or

(c) amaoney transmission business,
from within The Bahamas, whether or not such business is carried on in The
Bahamas unless it is in possession of a valid licence granted by the Bank to
carry on such business.
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APPLICATION AND GRANT OF A LICENCE

Application for a bank or trust company licence.

(1)  Any company desirous of carrying on—
(a)  abanking business; or
(b) atrust business;
from within The Bahamas, shall make application to the Bank for the
grant of a licence.
(2)  An application made pursuant to subsection (1) shall —

(a)  be in writing and contain such information and particulars as
may be prescribed;

(b)  be accompanied by such references, as may be prescribed.

(3) A group of persons may, where the group proposes to form a company
for the purpose of carrying on a banking business or a trust business,
make application to the Bank for an intimation as to whether or not
the company will be authorised to carry on such business upon ifts
Incorporation.

(4)  The Governor may by Regulation exempt any specified person or
class of persons, or any specified class or part of any class of banking
or trust business from the provisions of section 6(1), or of any
regulations made pursuant to this Act, subjcct to such terms and
conditions as may, in the Governor’s opinion, be appropriate.

Consideration of application by the Bank.

The Bank shall, in considering an application made pursuant to section 6(1),
have regard to —
(a)  the incorporation and ownership structure of the company:

(b)  the nature and sufticiency of the financial resourccs of the
applicant to provide continuing financial support for the bank or
trust company, as the case may be;

(c)  the soundness and feasibility of the business plan;
(d)  the best interests of the financial system in The Bahamas;
(c)  the public interest;
and shall, in every case in which an application is made, advise the Minister

of the Bank's decision to either grant or refuse the grant of a licence to the
applicant.
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8.  Criteria for Bank in determining if a person is fit and proper.

(1) The Bank shall, in considering an application for a licence or
registration under this Act. have regard as o whether the applicant is
fit and proper.

(2)  In determining whether a person is or remains a [il and proper person
for the purposes of this Act, the Bank shall have regard to all the
circumstances, including the person's
(a)  honesty, integrity and reputation;

(b)  competence and capability:
(¢)  financial soundness; and
(d) previous disciplinary record, gencral compliance history including whether
the Bank or any other domestic regulatory authority, a Supervisory
Authority, or other foreign rcgulatory body, has previously imposed a
disciplinary sanction on such person.

(di)

(3)  The Bank shall refusc to grant a licence or to register a person, where
the Bank is of the opinion that the business to which the application
relates would not be carried on by fit and proper persons.

9. Grant of a licence.

(1)  The Bank may if satisfied with respect to the matters set out in
subsection (1) of section 8, grant a licence to the applicant, subject to
such terms and conditions, if any, as the Bank deems necessary.

(2)  The Bank shall not grant a licence to a bank or trust company having
its head ollice or its registered ollice outside The Bahamas unless —
(a)  such bank or trust company designates and notifies to the Bank

(1)  aprncipal office in The Bahamas;
(i) by name one of its officers who is to be the bank’s or
frust company’s authorised agent in The Bahamas; and

(iii} by name another of its officers who in the absence or
inability of the officer named under subparagraph (ii) is
to be the bank’s or trust company’s authorised agent in
The Bahamas;

(b)  the Bank is satisfied that the bank or trust company is subject to
adequate consolidated supervision by the Supervisory Authority
and that the Supervisory Authority makes no objection to the
establishment of the branch or subsidiary in The Bahamas;
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(c)  there are no conslrainis on inlernal and external audils imposed
by the Supervisory Authority;
(d) the Supervisory Authority —
(1) 1s permilled to examine, wherever they are kept, the
books of the bank or trust company:
(i1)  is informed where the bank or trust company will be
managed; and

(iii) has agrced to inform the Bank as scon as rcasonably
possible of any circumstances that arise which may
scriously jeopardise the interests of creditors of the bank
or trust company.

10. Conditions on grant of a licence.

(1)

)

It shall be a condition of every licence granted to a bank or trust
company to which section 9 applies. that the bank or trust company
shall forthwith notify the Bank in writing of any change of —

(a) its principal office in The Bahamas; or

(b)  either or both of the officers designated pursuant to section 9(2)
(a)(ii) or (iii).

The Bank may at any time by notice in writing —

(a)  make the licence subject to such conditions or limitations that
are consistent with this Act and that relate to the business of the
bank or trust company as the Bank considers necessary;

(b)  amend or revoke any authorization contained in the licence or
any condition or limitation to which the licence is subject:
Provided that before taking any action under paragraph (a) or (b), the
Bank shall provide the bank or trust company with an
opportunity to make written representations rcgarding any proposed

action within such time as may be specified in the notice, but not
being less than seven days.

MONEY TRANSMISSION BUSINESSES AND AGENTS

11. Application for a licence for a Money Transmission Service
Provider.

)

Any person other than a bank or trust company licensed under this
Act, who is desirous of carrying on a money transmission business as
a Money Transmission Service Provider from within The Bahamas

Page - 16



)

shall make application to the Bank for the grant of a licence.

An application made pursuant to subsection (1) shall

(a) be in writing and contain such information and particulars as
may be prescribed;

(b)y bc accompanicd by such number of references, as may be

prescribed.

[n considering an application made under subsection (1), the Bank
shall have regard to such matter as may be prescribed by regulation.

12. Registration of Money Transmission Agents.

Any person who desires to carry on the business of providing money
transmission services as a Money Transmission Agent shall, subject to such
terms and conditions as the Bank may require, register with the Bank.

REGISTERED REPRESENTATIVES

13. Registered Representatives.

(D

(2)

(%)

3)

(4)

No person shall be registered as a Registered Representative (whether
or not such business is carried on in or from within The Bahamas)
unless that person is —

(a)  1in possession of a valid licence granted by the Bank pursuant to
section 9 of this Act; or

(b)  a Financial and Corporate Service Provider, who is registered
with the Bank to carry on such business.

A Financial and Corporate Service Provider who is desirous of being

registered as a Registered Representative shall first make application

to the Bank.

An application made pursuant o subsection (2) shall be in writing and

contain such information and particulars as may be prescribed.

In considering an application made under subsection (2), the Bank
shall have regard to such matter as may be prescribed by regulation.

14. Bank may cancel registration, etc.

(1

Subject to subsection (2) the Bank may, by notice in writing —

(a)  cancel any registration granted pursuant to section 12 or 13(1)
(b):

(b)  withdraw any exemption granted pursuant to section 6(4).
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The Bank shall, before cancelling a registration or withdrawing an
exemption, allord a person in respect of whom it proposes to take
action pursuant to paragraph (a) or (b) of subsection (1), an
opportunity to make written representations regarding any proposed
action within such time as may be specified in the notice, but not
being less than seven days.

Whenever the Bank shall cancel a registration or withdraw any
exemption under subsection (1), the Bank may cause notice of such
action to be published in the Gazette.

Notwithstanding anything to the contrary in any trusl instrument,
where the Bank is satisfied that in the intcrests of a trust it is necessary
for all or any of the trusts for which the company is acting as trustee to
be transferred to a new trustee for administration by such trustee. the
Bank may order the transfer of any such trust to a new trustee, and
make such supplemental orders or give such directions, as it deems fit.

PART Ill - OWNERSHIP OF LICENSEES

TRANSFER OR OTHER DISPOSITION OF SHARES

16. Shares, etc., not to be issued or transferred without approval.

(1)

(2)

(4)

(3)

No shares in a company or any other securities of such company
which is a licensee under this Act shall be issued and no issued shares
shall be transferred or disposed of in any manner without the prior
approval of the Bank.

All dividends of the shareholders of a bank or trust company shall be
paid out of the protits and not out of the subscribed capital of the bank
or trust company.

No person shall become a controller or an indirect controller of a
licensee withoul oblaining the prior approval of the Bank.

In subsection (1) the reference to shares being transferred or disposed
ol includes not only the transfer or disposal of the legal interest in the
shares but also the transfer or disposal of any beneficial interest in the
shares.

The Bank may by notice in writing exempt any person or class of
persons or any class or description of shares or interest in shares from
the provisions of this section subject to such terms and conditions, if
any, as the Bank may deem necessary and may make such further
transitional provisions as the Bank considers necessary or expedient
for the purposes of this section .
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CONTROLLERS

16. Grant of approval in relation to controllers of a licensee.

(1)

@)

—
(5]
—

(4)

The Bank may approve an application made by a person pursuant to

subsection (3) of section 15, i satished that —

(a)  the person is a fit and proper person;

(b)  having regard to the likely influence of the person, the licensee
will or will continue to conduct its business prudently and to
comply with the provisions of this Act; and

(¢) it is in the best interest of the financial system of The Bahamas
to approve the application.

Any approval under this section may be granted to any person subject

1o such conditions as the Bank may determine, including but not

limited to any condition —

(a) restricting the controller’s disposal or further acquisition of
shares, or other securities, or voting power, in the licensee; or

(b)  restricting the controller’s exercise of voting power in the
licensee.

The Bank may at any time add to, vary or revoke a condition imposed
under subsection (2).

A condition imposed under subsection (2) shall have effect
notwithstanding any provision of the Companies Act (Ch. 308), any
other law, or anything contained in the memorandum or articles of
association of the licensee.

17. Objection to an existing controller or indirect controller of a
licensee.

(1)

The Bank may serve a written notice of objection on a person referred
to in subsection 15(3) if the Bank is satisfied that —

(a)  the person has ccased to be a fit and proper person;
(b)  having regard to the likely inflluence ol the person, there is a
material risk that, the licensee —
(1) will fail to conduct, or is failing to conduct, its business
prudently; or
(i)  will fail to comply with, or is failing to comply with, the
provisions of this Act;
(¢)  acondition of approval imposed on the person under subsection
16(2) has not been complied with;
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(d)

(e)

3]

(g)

the person has furnished a false or misleading document or
information in connection with an application madc under
subsection 15(1);

the person has knowingly failed or refused to cooperate with the
Bank in the performance of its duties;

the Bank would not have been satisfied as to any matters
specified in subsection (1) had it been aware, at that time, of
circumstances relevant to the person’s application under
subsection 15(3); or

it is no longer in the best interests of the financial system in The
Bahamas for the person to continue to be a controller or an
indirect controller, as the case may be, of a licensee.

The Bank shall, in any writlen notice of objection, specify a
reasonable period within which the person named in the notice shall

(a)

(b)

take such steps as are necessary to ensure that he ceases to be a
controller or an indirect controller, as the case may be; or
comply with such direction or directions as the Bank may make
under section 18.
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