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No. 22 of 2020

BANKS AND TRUST COMPANIES REGULATION
ACT, 2020

AN ACT TO REPEAL THE BANKS AND TRUST COMPANIES
REGULATION ACT AND TO CONSOLIDATE AND MODERNISE
THE LAW REGULATING BANKS AND TRUST COMPANIES
WITHIN THE BAHAMAS AND FOR CONNECTED MATTERS

[Date of Assent - 24™ July, 2020]

Enacted by the Parliament of The Bahamas

PART | - PRELIMINARY

1.  Short title.
(1) This Act may be cited as the Banks and Trust Companies Regulation
Act. 2020,

(2)  This Act shall come into force on such date as the Minister may
appoint by Notice published in the Gazette.

2.  Interpretation.

In this Act —
“asset management vehicle” means a company that is—
(a)  incorporated under the Companies Act (Ch. 308):
(b)  limited by shares:
(c) wholly or partially owned by the Bank and or the
Government;
(d)  created for receiving some or all of the assets, rights and

liabilities of a bank under statutory administration or a
bridge institution;
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“authorised agent” means a person designated by a bank or trust
company under the provisions of section 6;

“Bahamas Agent” means a Registered Representative who provides
administrative services to a private trust company under a
service agreement;

“bank” means any person lawfully carrying on banking business
including the accepting of deposits of money withdrawable by
cheque;

“banking business” means —

(a)  the business of accepling deposits of money which may
be withdrawn or repaid on demand or aller a fixed period
or aller notice and employing those deposits in whole or
in part by lending or otherwise investing them for the
account and at the risk of the person accepting them; and

{b)  without limiting the generality of the foregoing, includes
thc provision of money transmission services, and
“banker” shall be construed accordingly;

“bridge institution” is a company that is —
(a) incorporated under the Companies Act (Ch. 308);
(b)  limited by shares;
(¢) owned by the Central Bank; and

(d)  created for receiving a transfer, and effecting a timely
disposal of the assets, rights and liabilities of a bank
under statutory administration; and

() licensed under this Act;

“company” means a company incorporated cither under the laws of
The Bahamas or undcr the laws of any other country or place;

“controller” means a person —

(a) in accordance with whose directions, instructions or
wishes the directors or officers of a licensee, or of
another company of which the licensee is a subsidiary,
are accustomed or are under an obligation, whether
formal or informal, to act;

(b)  who is able to exercise a significant influence over the
management of a licensee, or of another company of
which it is a subsidiary by virtue of —

(i) a holding of shares or other sccuritics in the
licensec or such other company;
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(©)

(i) an entitlement to exercise, or control the exercise
of, the voting power at any general meeting of the
licensee, or such other company;

who is in a position to determine the policy of the
licensee but who is not —

(i) a director or officer of the licensee whose
appointment has been approved by the Bank; or

(i) a person in accordance with whose dircctions,
instructions or wishes the directors of the licensee
are accustomed to act by reason only that they act
on advice given by such person in a professional
capacity;

“deposit” means —

(a)

(b)

the unpaid balance of money or its equivalent received or
held by an institution from or on behalf of a person in the
usual course of business and for which the institution has
given or is obliged to give credit to that person's
chequing. savings, demand or time account, or for which
the Institution has issued a certificate, receipt, cheque,
money-order, draft or other instrument in respect of
which it is primarily liable; and
such other payments as the Bank may by regulation
prescribe, excluding, subject to subparagraph (iii), any
unpaid balance of money or its equivalent received or
held in relation to the provision of property other than
currency, or services or the giving of security; and, for
the purposes of this Act, an unpaid balance of money or
its equivalent is referable to the provision of property or
services or the giving of security onlv if —

(1) it is paid by way of advance or part payment under
a contract for the sale, hire or other provision of
propetty or services and is repayable only in the
event that the property or services is or are not
sold, hired or otherwise provided;

(i) 1t is paid by way of security for the performance of
a contract or by way of security in respect of loss
which may result from the non-performance of a
contract; or

(111) it is paid by way of security for the delivery or
return of any property whether in a particular state
of repair or otherwise;
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“Designated Person” mcans the individual or individuals (whether
living or deceased) described as such within a Designating
Instrument provided that if more than one Designated Person 1s
described as such each Designated Person must be related to a
Designated Person so described by consanguinity or some other
family relationship;

“Designating Instrument” means an instrument in the form specified
in the First Schedule to the Banks and Trust Companies (Private
Trust Companies) Regulations;

“Domestic Systemically Important Institution” or “DSII” means a
bank licensed under this Act and which reported total
consolidated domestic liabilitics of such amount as the
Governor may determine by notice, to the Bank for the
preceding financial year of that bank;

“Financial and Corporate Service Provider” means a person that is
licensed pursuant to the Financial and Corporate Service
Providers Act (Ch. 369):

“Governor” means the person appointed as Governor under
paragraph 2 of the Schedule to the Central Bank of The
Bahamas Act, 2020;

“indirect controller” means any person, whether acting alone or
together with any other person, and whether with or without
holding shares or controlling voting power in a licensee —

(a) in accordance with whose directions, instructions or
wishes the directors and officers of the licensee are
accustomed or under an obligation, whether formal or
informal, to act; or

(b) who is in a position to determine the policy of the
licensee, but does not include any person —
(i)  who is a dircctor or other officer of the licensee
whose appoiniment has been approved by the
Bank; or
(ii)  in accordance with whose directions, instructions
or wishes the directors of the licensee are
accustomed to act by reason only that they act on
advice given by him in his professional capacity;
“Inspector” means the office of Inspector of Banks and Trusl
Companics cstablished under section 27;
“insolvent” has the meaning ascribed to it in section 187 of the
Companies Act (Ch. 308);
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“levy” means the amount payable by a DSII for the DSII's preceding
financial year pursuant to section 83(2);

“levy threshold amount” means such sum as the Governor may
determine by Notice;

“licence” means a licenee granted under section 9 or 11 or deemed to
be so granted in accordance with that section;

“licensee” means any person holding a licence under the provisions of
this Act and for the purposes of this Act*licensee” includes the
branches or subsidiarics of a licensee operating outside of The
Bahamas;

“Minister” means the Minister responsible for Finance;

“Money Transmission Agent” means any person carrying on moncy
transmission business on behalf of a Money Transmission
Service Provider;

“Money Transmission Business” means the business of accepting
cash, cheques, other monctary instruments or other stores of
value in one location and the payment of a corresponding sum
in cash or other form to a beneficiary in another location by
means of a communication. message, transfer or through a
clearing network to which the money transfer business belongs
and “moncy transmission services” shall be construed
accordingly;

“Money Transmission Service Provider” means any person carrying
on a money transmission business;

“QOther family relationships” means personal relationship between
WO persons —
(a) by marriage or former marriage; or
(b)  which exists it —
(i) onc is the child of the other, natural or adopted,
legitimate or illegitimate; or
(i)  one is regarded by the other as his child;
“penalty” means an administrative monetary penalty imposed by the

Bank pursuant to section 47 of the Central Bank of The
Bahamas Act, 2020;

“Private Trust Company” means a company incorporated under the
provisions of the Companies Act (Ch. 308). or the Internalional
Business Companies Act (Ch. 309), which by its Memorandum
and Articles of Association —
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(a) acts as trustee only for a trust or trusts created or o be
created by or at the direction of a Designated Person or
Designated Persons or an individual or individuals who
are related by consanguinity or other family relationships
to the Designated Person described within the
Designating Instrument or, if there is more than one
Designated Person so described, to a Designated Person,
which Designated Person or Designated Persons need not
be named in such company’s Memorandum and Articles
of Association or Memorandum or Articles of
Association;

(b) isrequired to appoint a Registered Representative; and

(c)  is not the subject of a notice of withdrawal made under
section 14(1);

“Registered Representative” means a person resident in The
Bahamas that is licensed pursuant to section 13 or a Financial
and Corporale Service Provider registered with the Central
Bank, which provides to a Private Trust Company, the services
ofa— :

(a) secretary;
(b) director; or
(¢) Bahamas Agent;

“Securities Commission” means the Securities Commussion of The
Bahamas referred to in section 19(1) of the Securities Industry
Act 2011 (No. 10 0f 2011);

“Stabilization option” refers to a power that may be exercised in
relation to a bank under statutory administration, pursuant to
section 46 or 47;

“Supervisory Authority” in relation to a country or territory outside
The Bahamas means a foreign entity charged with the
responsibility of conducting consolidated supervision of
banking and trust business in a licensee’s home country;

“the Bank” has the meaning assigned by scction 2 of the Central
Bank of The Bahamas Act;

“Total domestic liabilities amount” means an amount equal {0 the
total domestic liabilities of a DSII as reported by the DSII to the
Bank for the DSIT’s preceding financial vear™;

“trust business” means the business of acting as trustee, executor or
administrator;

*trust company” means any company carrying on trust business.
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PART Il - BANKING AND TRUST SERVICES

3.  Application of Act.

The provisions of this Act —

(a)  exceptl for sections 6, 20, 28(2)(f), 32, 33, 78 and 79 shall,
unless the context otherwise requires, apply mutatis mutandis to
Money Transmission Service Providers that are licensed

pursuant to section 11;

(b) subject to section 6(4), shall, unless the context otherwise
requires, apply mutatis mutandis to Private Trust Companies

and Registered Representatives.

PROHIBITIONS

4, Prohibition of the use of the word “bank”, etc.

(1)

under this Act, shall

(a) use or continue to use the words “bank”, “trust”, “trust
company”, “trust corporation”, “savings” or “savings and loan”
or any of their derivatives either in English or in any other
language, in the description or title under which such person is
carrying on business from within The Bahamas whether or not

such business is carried on in The Bahamas;

(b)  use words representing that that person is carrying on a money
transmission business, in English or in any other language, in
the description or title under which that person carries on
business from within The Bahamas whether or not such

business is carried on in The Bahamas;

(¢) make, or continue to make, whether directly or indirectly, any
representation in any bill-head, letter, letler-head, circular,
paper, notice or advertisement or by any other means
whatsoever, whether similar to the foregoing or not, that such
person is carrying on banking business, trust business, or money
transmission business or is authorised by the law of The

Bahamas to carry on such respective business;

(d) in any manner whatsoever, solicit or receive deposits from the

public.

) Lxcept with the approval of the Bank —

Except with the approval of the Central Bank. no person, other than a
licensee acting under and in accordance with the terms of its licence



(3)

“

)

(6)

{(a)  the Registrar General shall not register a company; and

(b) no company if already registered immediately before the
twenty-fifth day of November, 1968, shall be entitled to remain
registered on or after that date, with a name which contains the
words “bank”, “trust”, “trust company”, “trust corporation®,
“savings” or “savings and loan” or any of their derivatives
either in English or in any other language.

Before giving its approval under subsection (1) or (2), the Bank may
require of any person such references and such other information and
particulars as may be prescribed.

Whenever the Bank considers it to be in the public inlerest the Bank
may withdraw any approval given under subsection (1).

The Bank may refuse to grant a licence to, or to register, as the case
may be, a person, or if such person is already in possession of a
licence or certificate of registration, as the case may be, the Bank may
revoke such licence or cancel such registration, il in the Bank’s
opinion such person is carrying on or intending to carry on banking or
trust business, money transmission business or the business of acting
as a Registered Representative, as the case may be, under a name
which —
(a) is identical with that of any company, firm or business house,
whether within The Bahamas or not. or which so ncarly
rescmbles that name as to be calculated to deceive;

(b) is calculated to suggest, falsely, the patronage of, or connection
with some person or authority whether within The Bahamas or
not;

(c) 1is calculated to suggest, falsely, that such person has a special
status in relation to or derived from the Government of The
Rahamas or has the official backing of or acts on behalf of the
said Government or of any department or official thereof or is
recognized in The Bahamas as a national or central bank or trust
company, money transmission service provider or Registered
Representative, as the case may be; or

(d) is calculated to mislead the public as tw the nature of the
person’s business arrangements.

Every person who contravenes the provisions of this section shall be
guilty of an offence and shall be liable on summary conviction to a
fine not exceeding fifty thousand dollars or to a term of imprisonment
not exceeding one year or to both such finc and imprisonment and in
the case of a conlinuing offence to a [ine nol exceeding one thousand
dollars for each day during which the offence continues.
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(7)  Where it appears to the Bank —

(a) that a company has contravened any prohibition contained in
subsection (1), and that no other effective means exists of
dealing with the company in relation to the contravention: or

(b) that a company is disentitled to remain registered by reason of
being in breach of paragraph (b) of subsection (2), then in either
such case the Bank may direct the Registrar General to give
notice in writing to the company requiring it to show cause
within thirty days why it should not be struck off the register ol
companies and the Registrar General shall serve such notice
accordingly, specifying the contravention or breach complained
of, by causing the same to be delivered personally or sent by
prepaid registered post to the secretary of the company at its
registered office and in the case of a noticc sent by post it shall
be deemed to have been served on the fifth day after the posting
of the registered envelope or packet containing the same.

(8)  Ifany company [ails within thirty days of the service of a notice under
the provisions of subsection (7) to show cause why it should not be
struck off the register or to satisfy the Bank that the contravention or
breach complained of has been discontinued and will not be repeated,
then the Bank may in wriling direct the Registrar General to strike the
company off the register; and the Registrar General shall act
accordingly and thercupon the company shall be dissolved.

(9)  Upon the removal of a company pursuant to this section, the
provisions of section 271(4) to 274 (inclusive) of the Companies Act
(Ch. 308) shall have effect in relation to such company as they have
effect in relation to any company removed from the register pursuant
fo that Act,

5.  Prohibition against carrying on banking, trust or money

transmission business without a licence.
No person shall carry on

(a)  abanking business;

(b}  atrust business; or

(c) amaoney transmission business,
from within The Bahamas, whether or not such business is carried on in The
Bahamas unless it is in possession of a valid licence granted by the Bank to
carry on such business.
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APPLICATION AND GRANT OF A LICENCE

Application for a bank or trust company licence.

(1)  Any company desirous of carrying on—
(a)  abanking business; or
(b) atrust business;
from within The Bahamas, shall make application to the Bank for the
grant of a licence.
(2)  An application made pursuant to subsection (1) shall —

(a)  be in writing and contain such information and particulars as
may be prescribed;

(b)  be accompanied by such references, as may be prescribed.

(3) A group of persons may, where the group proposes to form a company
for the purpose of carrying on a banking business or a trust business,
make application to the Bank for an intimation as to whether or not
the company will be authorised to carry on such business upon ifts
Incorporation.

(4)  The Governor may by Regulation exempt any specified person or
class of persons, or any specified class or part of any class of banking
or trust business from the provisions of section 6(1), or of any
regulations made pursuant to this Act, subjcct to such terms and
conditions as may, in the Governor’s opinion, be appropriate.

Consideration of application by the Bank.

The Bank shall, in considering an application made pursuant to section 6(1),
have regard to —
(a)  the incorporation and ownership structure of the company:

(b)  the nature and sufticiency of the financial resourccs of the
applicant to provide continuing financial support for the bank or
trust company, as the case may be;

(c)  the soundness and feasibility of the business plan;
(d)  the best interests of the financial system in The Bahamas;
(c)  the public interest;
and shall, in every case in which an application is made, advise the Minister

of the Bank's decision to either grant or refuse the grant of a licence to the
applicant.
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8.  Criteria for Bank in determining if a person is fit and proper.

(1) The Bank shall, in considering an application for a licence or
registration under this Act. have regard as o whether the applicant is
fit and proper.

(2)  In determining whether a person is or remains a [il and proper person
for the purposes of this Act, the Bank shall have regard to all the
circumstances, including the person's
(a)  honesty, integrity and reputation;

(b)  competence and capability:
(¢)  financial soundness; and
(d) previous disciplinary record, gencral compliance history including whether
the Bank or any other domestic regulatory authority, a Supervisory
Authority, or other foreign rcgulatory body, has previously imposed a
disciplinary sanction on such person.

(di)

(3)  The Bank shall refusc to grant a licence or to register a person, where
the Bank is of the opinion that the business to which the application
relates would not be carried on by fit and proper persons.

9. Grant of a licence.

(1)  The Bank may if satisfied with respect to the matters set out in
subsection (1) of section 8, grant a licence to the applicant, subject to
such terms and conditions, if any, as the Bank deems necessary.

(2)  The Bank shall not grant a licence to a bank or trust company having
its head ollice or its registered ollice outside The Bahamas unless —
(a)  such bank or trust company designates and notifies to the Bank

(1)  aprncipal office in The Bahamas;
(i) by name one of its officers who is to be the bank’s or
frust company’s authorised agent in The Bahamas; and

(iii} by name another of its officers who in the absence or
inability of the officer named under subparagraph (ii) is
to be the bank’s or trust company’s authorised agent in
The Bahamas;

(b)  the Bank is satisfied that the bank or trust company is subject to
adequate consolidated supervision by the Supervisory Authority
and that the Supervisory Authority makes no objection to the
establishment of the branch or subsidiary in The Bahamas;
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(c)  there are no conslrainis on inlernal and external audils imposed
by the Supervisory Authority;
(d) the Supervisory Authority —
(1) 1s permilled to examine, wherever they are kept, the
books of the bank or trust company:
(i1)  is informed where the bank or trust company will be
managed; and

(iii) has agrced to inform the Bank as scon as rcasonably
possible of any circumstances that arise which may
scriously jeopardise the interests of creditors of the bank
or trust company.

10. Conditions on grant of a licence.

(1)

)

It shall be a condition of every licence granted to a bank or trust
company to which section 9 applies. that the bank or trust company
shall forthwith notify the Bank in writing of any change of —

(a) its principal office in The Bahamas; or

(b)  either or both of the officers designated pursuant to section 9(2)
(a)(ii) or (iii).

The Bank may at any time by notice in writing —

(a)  make the licence subject to such conditions or limitations that
are consistent with this Act and that relate to the business of the
bank or trust company as the Bank considers necessary;

(b)  amend or revoke any authorization contained in the licence or
any condition or limitation to which the licence is subject:
Provided that before taking any action under paragraph (a) or (b), the
Bank shall provide the bank or trust company with an
opportunity to make written representations rcgarding any proposed

action within such time as may be specified in the notice, but not
being less than seven days.

MONEY TRANSMISSION BUSINESSES AND AGENTS

11. Application for a licence for a Money Transmission Service
Provider.

)

Any person other than a bank or trust company licensed under this
Act, who is desirous of carrying on a money transmission business as
a Money Transmission Service Provider from within The Bahamas
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)

shall make application to the Bank for the grant of a licence.

An application made pursuant to subsection (1) shall

(a) be in writing and contain such information and particulars as
may be prescribed;

(b)y bc accompanicd by such number of references, as may be

prescribed.

[n considering an application made under subsection (1), the Bank
shall have regard to such matter as may be prescribed by regulation.

12. Registration of Money Transmission Agents.

Any person who desires to carry on the business of providing money
transmission services as a Money Transmission Agent shall, subject to such
terms and conditions as the Bank may require, register with the Bank.

REGISTERED REPRESENTATIVES

13. Registered Representatives.

(D

(2)

(%)

3)

(4)

No person shall be registered as a Registered Representative (whether
or not such business is carried on in or from within The Bahamas)
unless that person is —

(a)  1in possession of a valid licence granted by the Bank pursuant to
section 9 of this Act; or

(b)  a Financial and Corporate Service Provider, who is registered
with the Bank to carry on such business.

A Financial and Corporate Service Provider who is desirous of being

registered as a Registered Representative shall first make application

to the Bank.

An application made pursuant o subsection (2) shall be in writing and

contain such information and particulars as may be prescribed.

In considering an application made under subsection (2), the Bank
shall have regard to such matter as may be prescribed by regulation.

14. Bank may cancel registration, etc.

(1

Subject to subsection (2) the Bank may, by notice in writing —

(a)  cancel any registration granted pursuant to section 12 or 13(1)
(b):

(b)  withdraw any exemption granted pursuant to section 6(4).
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The Bank shall, before cancelling a registration or withdrawing an
exemption, allord a person in respect of whom it proposes to take
action pursuant to paragraph (a) or (b) of subsection (1), an
opportunity to make written representations regarding any proposed
action within such time as may be specified in the notice, but not
being less than seven days.

Whenever the Bank shall cancel a registration or withdraw any
exemption under subsection (1), the Bank may cause notice of such
action to be published in the Gazette.

Notwithstanding anything to the contrary in any trusl instrument,
where the Bank is satisfied that in the intcrests of a trust it is necessary
for all or any of the trusts for which the company is acting as trustee to
be transferred to a new trustee for administration by such trustee. the
Bank may order the transfer of any such trust to a new trustee, and
make such supplemental orders or give such directions, as it deems fit.

PART Ill - OWNERSHIP OF LICENSEES

TRANSFER OR OTHER DISPOSITION OF SHARES

16. Shares, etc., not to be issued or transferred without approval.

(1)

(2)

(4)

(3)

No shares in a company or any other securities of such company
which is a licensee under this Act shall be issued and no issued shares
shall be transferred or disposed of in any manner without the prior
approval of the Bank.

All dividends of the shareholders of a bank or trust company shall be
paid out of the protits and not out of the subscribed capital of the bank
or trust company.

No person shall become a controller or an indirect controller of a
licensee withoul oblaining the prior approval of the Bank.

In subsection (1) the reference to shares being transferred or disposed
ol includes not only the transfer or disposal of the legal interest in the
shares but also the transfer or disposal of any beneficial interest in the
shares.

The Bank may by notice in writing exempt any person or class of
persons or any class or description of shares or interest in shares from
the provisions of this section subject to such terms and conditions, if
any, as the Bank may deem necessary and may make such further
transitional provisions as the Bank considers necessary or expedient
for the purposes of this section .
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CONTROLLERS

16. Grant of approval in relation to controllers of a licensee.

(1)

@)

—
(5]
—

(4)

The Bank may approve an application made by a person pursuant to

subsection (3) of section 15, i satished that —

(a)  the person is a fit and proper person;

(b)  having regard to the likely influence of the person, the licensee
will or will continue to conduct its business prudently and to
comply with the provisions of this Act; and

(¢) it is in the best interest of the financial system of The Bahamas
to approve the application.

Any approval under this section may be granted to any person subject

1o such conditions as the Bank may determine, including but not

limited to any condition —

(a) restricting the controller’s disposal or further acquisition of
shares, or other securities, or voting power, in the licensee; or

(b)  restricting the controller’s exercise of voting power in the
licensee.

The Bank may at any time add to, vary or revoke a condition imposed
under subsection (2).

A condition imposed under subsection (2) shall have effect
notwithstanding any provision of the Companies Act (Ch. 308), any
other law, or anything contained in the memorandum or articles of
association of the licensee.

17. Objection to an existing controller or indirect controller of a
licensee.

(1)

The Bank may serve a written notice of objection on a person referred
to in subsection 15(3) if the Bank is satisfied that —

(a)  the person has ccased to be a fit and proper person;
(b)  having regard to the likely inflluence ol the person, there is a
material risk that, the licensee —
(1) will fail to conduct, or is failing to conduct, its business
prudently; or
(i)  will fail to comply with, or is failing to comply with, the
provisions of this Act;
(¢)  acondition of approval imposed on the person under subsection
16(2) has not been complied with;
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18.

(2)

(4)

(d) the person has furnished a false or misleading document or
information in connection with an application madc under
subsection 15(1);

(e)  the person has knowingly failed or refused to cooperate with the
Bank in the performance of its duties;

(f)  the Bank would not have been satisfied as to any matters
specified in subsection (1) had it been aware, at that time, of
circumstances relevant to the person’s application under
subsection 15(3); or

(g) it1s no longer in the best interests of the financial system in The
Bahamas for the person to continue to be a controller or an
indirect controller, as the case may be, of a licensee.

The Bank shall, in any writlen notice of objection, specify a
reasonable period within which the person named in the notice shall

(a) take such steps as are necessary to ensure that he ceases to be a
controller or an indirect controller, as the case may be; or

(b)  comply with such direction or directions as the Bank may make
under section 18.

A person served with a notice of objection under this section shall
comply with the notice.

Notwithstanding the provisions of subsections (2) and (3), a person
who has been served with a notice of objection pursuant to subsection
(1) may, within a period of seven days commencing the day after
which the notice 1s served, make written representations to the Bank
which the Bank shall take into account in determining whether to vary
or revoke the notice.

Power to make directions.

(1)

Subject to section 19, the Bank —

(a)  where the Bank is satisfied that a person has failed to comply
with a condition imposed under subsection (2) of section 16: or

(b}  where the Bank has served a wrillen notice ol objection under
section 17, it —

(i)  may by notice in writing, direct the transfer or disposal of
all or any of the shares or other securities in a licensee
held by such person or an associate of such person within
such time, or subject to such conditions, as the Bank
considers appropriate;
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(i)  may by notice in writing, restrict the transfer or disposal
of shares or other securities specified pursuant to sub-
paragraph (1); or

(111) may by noticc in writing, make such other dircction as
the Bank considers appropriate.

A person to whom a notice is given under subsection (1) shall comply
with such direction or directions as may be specilied in the notice.

Notwithstanding any of the provisions of the Companies Act (Ch
308), any other law, or anything contained in the memorandum or
articles of association of a licensee, a direction or restriction by the
Bank under subsection (1) shall apply so that, until a transfer or
disposal is effected in accordance with the direction, or the restriction
on the transfer or disposal is removed—

(a)

(b)

(c)

no voting rights shall be exercisable in respect of the specified
shares or other securities unless the Bank expressly permits
such rights to be exercised,

no shares or other securities of the licensee shall be issued or
offered, whether by way of rights, bonus or otherwise, in
respect of the specified shares or other securities unless the
Bank expressly permits such issue or offer; and

except in a liquidation of the licensee, no payment shall he
made by the licensce of any amount, whether by way of
dividends or otherwise, in respect of the specified shares or
other securities unless the Bank expressly authorises such
payment.

For the purposes of this section , a person, A is an associate of another
person B where —

()

(b)

(<)

A is the spouse, parent, remoter lineal ancestor step-parent, son,
daughter, remoter issue, step-son, step-daughter, brother or
sister of B;

A is a company whose directors are accustomed or under an
obligation, whether formal or informal. to act in accordance
with the directions, instructions or wishes

(i) ofB:or

(i)  where B is a company, of the directors of B;

B is a company whosc directors are accustomed or under an
obligation, whether formal or informal, to act in accordance
with the directions, instructions or wishes —

(i) ofA;or
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19.

Offences.

(D

(d)

(e)

H
(2)

(h)

(ii)  where A is a company, of the directors of A;

A is a person who is accustomed or under an obligation,
whether formal or informal, to act in accordance with the
directions, instructions or wishes ol B;

B is a person who is accustomed or under an obligation,
whether formal or informal, to act in accordance with the
directions, instructions or wishes of A;

A is a related company of B;

A is a company in which B, alone or together with other
associates of B as referred to in paragraphs (b) to (f), is in a
position to control not less than twenty per cent of the voting
power in A;

B is a company in which A, alone or together with other
associates of A as described in paragraphs (b) to (f), is in a
position to control not less than twenty percent of the voting
power in B; or

A is a person with whom B has an agreement or arrangement,
whether oral or in writing, express or implied, to act together
with respect to the —

(a)  acquisition, holding or disposal, of shares or other
interests in the licensee; or

(b)  exercise of their voting power in relation to the licensee.

A person who —

(a)
(b)

contravenes scctions 15(1) or (3), 17(3) or 18(2); or
fails to comply with & condition imposed under subsection (2)
or (3) of scction 16,

commits an offence and shall be liable on summary conviction —

(1)  in the case of an individual, to a fine not exceeding fifty
thousand dollars or to imprisonment for a term not
exceeding two vears, or to both such fine and
imprisonment;

(i)  in the case of a company. to a fine not exceeding one
hundred thousand dollars;

(ii1) in the case of a continuing offence by an individual, to a
[urther fine not exceeding [ive hundred dollars [or each
day, or part of a day, during which the offence continues;
and
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(iv) in the casc of a continuing offence by a company, to a
further fine not exceeding one thousand dollars or each
day, or part of a day, during which the offence continues.

It shall be a defence for a person who is charged with an offence in

respect of a contravention of subsection (1) of section 15 to prove that

such person —

(a)  was not aware that he had committed the contravention; and

(b)  within fourteen days of becoming aware that he had committed
the contravention —

(i)  notified the Bank of the contravention: and

(i1)  within such time as was determined by the Bank, took
such actions in relation to his shareholding or control of
the voting power in the licensee as was directed by the

Bank.

PART IV — DUTIES AND OBLIGATIONS OF LICENSEES

20. Licensee to publish statement of accounts.

(H

2)

)

Every licensee shall, within four months of the end of its financial
year, publish a true and full yearly statement of its accounts and the
auditor of the licensee shall certily that such stalement is properly
drawn up so as to exhibit a true and correct view of the state of the
licensee’s affairs as shown by the books of the licensee; provided that
the Bank may, if the Bank sces fit, exempt any licensee from the
provisions of this section.

Such statement shall be signed by the manager or by such other person
or officer of the licensee as may from time to time be authorised by
the licensee to sign such statement on behalf of the licensee; and the
correciness thereof shall be declared to in such manner and by such
persons as the Bank may direct.

Such statements shall be published in such form and manner and shall
contain such particulars as the Bank may from time to time direct.

Every licensee shall provide within four months of the end of its
financial vear a copy of its annual financial statement to the Bank,
unless prior written approval for an extension of time has been granted
by the Bank.

The Bank may, for such further period not exceeding sixty days it
deems expedient, extend the time periods referred to in subsections (1)
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21.

22.

and (4).

Licensee to notify Bank of appointment of auditor.

(1)

Subjecct to subsection (2), a licensee shall, within fourteen days of the
appointment of an auditor, notify the Bank thereof.

The Bank may at any time require a licensee to replace an  auditor by
notice in writing delivered to the usual place of business of the
licensee and the auditor.

Powers and obligations of auditors.

(3)

(4)

3)

(6)

An auditor of a licensee shall —

(a)  have the right of access at all times to the books, accounts and
vouchers of the licensee and be entitled to require from the
licensee such information and explanations as he reasonably
considers necessary for the performance of his duties as auditor;

(b) give the Inspector immediate written notification of the
following matters —

(1)  his intention to resign before the expiration of his term
of office as auditor;

(ii}y  his intention not to seek to be reappointed as auditor; and

(iii) a deeision to include a modification of his report on the
licensee's [inancial statements and, in particular, a
qualification or denial of his opinion, or the statement of
an adverse opinion.

An auditor or former auditor of a licensee shall give written notice to
the Inspector of any fact or matter —

(a)  of which such auditor has or had become aware; and

(b)  which is likely to be of material significance for the discharge,
in relation to the licensee, of the functions of the Inspector
under this Act.

A notice under subsection (4) shall be given —

(a)  in the case of an auditor, immediately after the auditor, becomes
aware of the matters in respect of which nolice is to be given to
the Inspector; and

(b) in the case of a former auditor, as soon as reasonably
practicable after this provision comes into force.

An auditor or former auditor who fails to comply with this section
commits an offence and shall be liable on summary conviction to a
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(8)

&)

finc of twenty-five thousand dollars.

This section shall apply to any matter of which an auditor or former

auditor of a licensee has or had become aware in his capacity as

auditor and which reclates to the business or atfairs of the licensee or

any related company.

In this section "related company", in relation to a licensee, means —

(a)  a parent company, subsidiary company or associate company of
that licensee;

(b)  asubsidiary company of a parent company of the licensee;

(¢)  aparent company of a subsidiary company of the licensee; or

(d) a company wherein a controlling shareholder of that licensee,
either alone or with one or more associates, holds ten per cent
or more of the shares or is entitled to exercise, or to control the

exercise of more than ten per cent of the voling power at a
general meeting,
No duty of confidentiality to which an auditor or former auditor of a
licensee may be subject shall be regarded as having been breached by
reason of his communicating in good faith to the Inspector, pursuant to

(a)  paragraph (b) of subsection (3);
(b)  subsection (4); or
(¢) paragraphs (a). (b) and (c) of subsection 28(2).

any information or opinion which is relevant to the Inspector’s
functions and responsibilities under this Act.

23. Licensee to notify Bank of material information.

(D

2)

A licensee shall immediately notify the Bank of any material
information that may negatively affect the fitness and propriety of a
director or senior manager of the licensee.

A licensee which contravenes of fails to comply with subsection (1)
commits an offence and shall be liable on summary conviction to a
fine not exceeding one hundred thousand dollars.

Where a licensee is convicled ol an offence pursuant to paragraph (a)
of subsection (2), every director, manager, secretary or other officer of
the licensec is guilty of the offence where it is proved that the default
which constituted the offence took place with that person’s
knowledge, authority, permission or implied or express consent and is
liable on summary conviction to a fine not exceeding fifty thousand
dollars.
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24. Licensee to furnish information to Bank.

(1

(2)

Every person who is subject under this Act to the supervision of the
Bank shall furnish the Bank with such information including returns at
such times and in such form as the Bank may reasonably require for
the proper discharge of its functions under this Act or any regulations
made under this Act.

A person who fails without reasonable excuse to furnish any
information required by the Bank under this section commits an
offcnece and shall be liable on summary conviction —

(a) in the case of an individual, to a fine not exceeding fifty
thousand dollars and, in the case of a continuing offence, to a
further fine not exceeding five hundred dollars for each day, or
part of a day, during which the otfence continues; or

(b)  in the case ol a company, (0 a [ine not exceeding one hundred
thousand dollars and, in the case of a continuing offence, to a
further fine not exceeding one thousand dollars for each day, or
part of a day, during which the offence continues.

25. Licensee to inform on potential Insolvency.

(1)

A licensee shall immediately inform the Bank where such licensee —
(a) is, or is likely to become, insolvent:

(b) s, or is likely to become, unable to meet its obligations; or

(c)  has suspended, or is about to suspend, payments.

The Bank may in writing —

(a)  where a licensee is, or appears likely to become, unable to meet
ils obligations; or

(b) where a licensee, in the opinion of the Bank, is carrying on
business in a manner detrimental to the interest of the
(i)  public;
(i1)  depositors of the licensee;

(iii)  beneficiaries of any trust; or
(iv) other creditors of the licensee,

(aa) require the manager or authorised agent of such
licensee to supply within such reasonable time as
may be specified-the financial statements of such
licensee, as of a date determined by the Bank,
audited by an auditor who is a chartered accountant
or a certified public accountant approved by the
Bank; and
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26.

27.

(bb) such other information relating to the licensee as
the Bank may specify.

(3) A person who —
{a) fails to comply with the written requirements of the Bank made
pursuant to subsection (2); or
(b) in responsc to the written requirements of the Bank made
pursuant to subsection (2), knowingly or willully supplies [alse
information to the Bank, commits an offence and shall be liable
on summary conviction to a fine not exceeding one hundred

thousand dollars, or to imprisonment for a term not exceeding
two years, or to both such fine and imprisonment.

(4) A bank that receives any deposit while insolvent commits an offence,
and shall be liable on summary conviction to a fine not exceeding fifty
thousand dollars.

(5)  Any director or officer of a bank described in subsection (4) who
knows or, in the proper performance of his duties, should know of the
insolvency of such bank, and who receives, or authorizes the
acceptance of a deposit, commits an offence and shall be liable on
summary conviction to a fine not exceeding twenty five thousand
dollars and to imprisonment for a term not exceeding two years.

Licensee to obtain approval to have a subsidiary, etc. outside
The Bahamas.

A licensee incorporated or registered in The Bahamas shall not without the
prior written approval of the Bank establish, outside of The Bahamas, a
subsidiary, branch, agency or representative oftice.

PART V - SUPERVISION OF LICENSEES AND
REGISTRANTS

INSPECTOR OF BANKS AND TRUST COMPANIES

Establishment of Office of Inspector of Banks and Trust
Companies.

There is hereby established within the Central Bank of The Bahamas an
office to be known as the Office of Inspector of Banks and Trust Companies
and the functions of that office shall be performed by such person as the
Governor considers suitable for the purposc of performing the powers and
duties assigned to such Inspector under this Acl.
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28.

Duties of Inspector.

(1)

(2)

It shall be the duty of the Inspector —

(@)

(b)

(©
(d)

(e)

(f)

to maintain a general review of bank and trust company practice
in The Bahamas;

to conduct, whenever he thinks fit and when required by the
Governor, on-sitc cxaminations and off-site supervision of the
business of the licensee for the purpose of satisfying himsclf
that the provisions of this Act or anv written law administered
by the Bank or relating to compliance with anti-money
laundering or countering the financing of terrorism and
proliferation financing requirements are being complied with,
that the licensee 1s in sound financial position and, after the
conclusion of each examination or supervision, to report to the
Governor, or in such cases where the Inspector is unable to
conduct such examination or supervision, to appoint an auditor,
at the expense of the licensee, to conduct such examination or
supervision and to report thereon to the Governor; and the
Governor may assess charges to recover the cast of such
cxamination or supervision;

to examine and to report on the several returns delivered to the
Governor pursuant to section 20 of this Act;

to examine and make recommendations to the Governor with
respect to applications for licences;

to examine, by way of receipt of rcgular returns or in such other
manner as he thinks necessary the affairs or business of any
licensee carrying on business in or from within The Bahamas
for the purpose of satistying himself that thc Act is being
complied with and that the licensee 1s in sound financial
position;

to inspect and supervise banks and trust companies in
accordance with the Rules for Inspection and Supervision set
out in the First Schedule so as to ensure the preservation of the
soundness and efficicncy of the banking system.

In the performance of his functions under this Act and subject to the
provisions of section 77, the Inspector shall be entitled at all
reasonable times —

(a)

(b)

to have access to such books, records, vouchers, documents,
cash and securilies of any licensee or;

to call upon the manager or any officer of any licensee for such
information or explanation;
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3)

(4)

(d)

(e)

to call upon the auditors of any licensee for such auditor’s
reports, working papers, information or explanation;

to require that the auditor of a licensee report to the Inspector
on the extent of the procedures of the auditor in the examination
of the annual financial statements and may require that the
auditors enlarge the scope of that examination or direct that any
other particular procedure be performed in any particular case;

10 require that the auditor make a particular examination
relating to the adequacy of the procedures adopted by the
licensee for the safety of its creditors and sharcholders, or the
beneficiaries of any ftrust, or any other examination, at the
expense of the licensee, as considered necessary by the
Inspector,

as the Inspector may reasonably require for the purpose of enabling
him to perform his functions under this Act.

The Inspector may, with the approval of the Governor, in wriling
authorise any other person to assist the Inspector in the performance
of his functions under this Act.

Where any person —

(a)

(b)

(c)

(d)

fails to comply with any requirement made by the Inspector,
pursuant to subsection (2), within the period determined by the
Inspector or within such further period as the Inspector may
determine, it shall be presumed, in the absence of satistactory
evidence being furnished by the licensee justifying such a
failure to comply with such requirement, that the licensee
concerned has been carrying on business in contravention of the
terms of its licence with effect from the date of such failure;
knowingly or intentionally supplies [alse or misleading
information to the Inspector or any person authorised to assist
the Inspector;

grossly violates, as an auditor of a licensee in the performance
of an audit, his duties as set out in subscction (1) of section 20,
or makes untrue statements in an audit report or omits essential
facts or fails to request pertinent information from the licensee
or [ails to report his findings to the Inspector; or

perpetrates a fraud or a crime which involves the making of
misrepresentations in advertising or otherwise or using the
domicile of The Bahamas for such purposes he shall be guilty
of an offence and shall be liable on summary conviction to a
fine not exceeding one hundred thousand dollars or to a term of
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29.

imprisonment not exceeding five yvears or to both such fine and
imprisonment and in the casc of a continuing offence to a fine
not exceeding two thousand dollars for each day during which
the offence continues.

Sanctions authorized by Bank.
(] ) The Bank may —

(a)

(b)
(c)

(d)

(e)

by order, revoke the licence of a licensee —

(1) if, in the opinion ol the Bank, the licensee is carrying on
its business in a manner detrimental to the public interest
or to the interests of its depositors or the beneficiaries of
any trust or other creditors or is either in The Bahamas or
elsewhere contravening the provisions of this or any
other Act or of any order or rcgulations made under this
Act, or any term or condition subject to which the licence
was issued;

(1) if'the licensee has ccased to carry on banking business or
trust business;

(iii)  if the licensee becomes bankrupt or goes into liquidation
or is wound up or otherwise dissolved;

(iv) if a licensee is, or appears likely to become, unable to
meet its obligations as they tall due;

(v) if it appears to the Bank that the licensee has furnished
information or documents to the Bank in connection with
its application for a licence which is or are false or
misleading in a matcrial particular or has failed to inform
the Bank of a material change in respect of information
so furnished

and the Bank shall subsequently advise the Minister of its
decision;

impose, amend or vary conditions upon the licence;

require the substitution or removal of any director or officer of
the licensee;

at the expense of the licensee, appoint a person to advise the
licensee on the proper conduct of its affairs and to report to the
Bank thereon within three months of the date of his
appointment;

al the expense of the licensee, appoint a receiver or receiver
manager to assume control of the licensee’s affairs in the
interest of creditors who will have all the powers of a receiver
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(H

(2)

under the Companies Act (Ch. 308),

at the expense of the bank, appoint a statutory administrator of
the bank, who meets the qualifications established by the Bank
including fit and proper person criteria required to be met by
directors and officers of banks, to manage the bank on its
behalf.

issue written directions requiring a licensee to cease or refrain
from committing an act or pursuing a course of conduct that is
an unsafe or unsound practice, or that is in contravention of any
law in The Bahamas or elsewhere, or (o perform a remedial act,
or to do anything required to be done and such directions
include the power to —

(i)  restrict the licensee or a subsidiary of a licensee from
further lending;

(i) limit a licensee’s maximum individual and aggregate
exposures, Including off-balance sheet transactions,
investments, or capital expenditure;

(iii) require the licensee or a subsidiary to dispose of specified
assets:

(iv) require the licensee to suspend for a specified period of
time, alter, reduce, or ferminale any aclivity that in the
opinion of the Bank has caused material losses to the
licensee or its subsidiary, is detrimental to the interest of
depositors, the beneficiaries of any trust or other creditors
or presents excessive risk to the licensce or its subsidiary;

(v)  prohibit the licensce or its subsidiary from paying a
dividend or making a distribution on its share capital or
issue rights, shares or bonus shares to sharcholders or to
any person claiming under their authority;

(vi) require shareholders of the licensee to contribute
additional capital; and

(vii) require such action to be taken by the licensee as the
Bank considers necessary.

For the avoidance of doubt, the Bank may impose any of the sanctions
set out in section 29(1)(c), (d), (e), ([) and (g) of this Acl, against a
Private Trust Company or a Registered Representative where, in the
opinion of the Bank, the Private Trust Company or a Registered
Representative is, whether in The Bahamas or elsewhere —

(a)

contravening any of the provisions of this or any other Act or of
any order or regulations made under this Act, or any term or
condition subject to which registration pursuant to section 13,

Page - 31



(4)

(7)

(6)

or an exemplion pursuant to subsection 6(4), was granted;
(b)  contravening or [ailing to comply with a direction ot the Bank:
or

(c) carrying on its business in a manner that is detrimental to the
reputation of The Bahamas.

Every person who contravenes the provisions of this section or of
section shall be guilty of an offence and shall be liable on summary
conviction to a fine not cxceeding one hundred thousand dollars or to
imprisonment for a term not exceeding live years or to both such fine
and imprisonment and in the case of a continuing offence to a fine not
exceeding two thousand five hundred dollars for each day during
which the offence continues.

Whenever the Bank is of the opinion that any action under subsection
(1)a)(i) and (b) should be taken against a licensee, the Bank may
forthwith suspend the licence of such licensee and before taking such
action the Bank shall give that licensee notice in writing of its
intention so to do setting out in such notice the grounds on which it
proposes to act and shall afford the licensee within such time as may
be specified therein, not being less than seven days, an opportunity of
submitting to the Bank a written statement of objection to such action,
and thereafter the Bank shall advise the licensee of its decision.

Whenever the Bank shall suspend a licence under subsection (4) the
Bank may cause notice of such suspension to be published in the
Gazette.

Any suspension of a licence under subsection (4) shall be for a period
of ninety days, or until the Bank takes action under subsection (1)(a)
(i) or (b) or until the Bank notifies the licensee that the suspension is
removed, whichever period is the shorter.

Where the Bank suspends or revokes a licence under this section, the
Bank may apply to the Supreme Court for an order that the licensce be
forthwith wound up by the court in which case the provisions of the
Companies Act relating to the winding up of a company by the court
shall, mutaris murandis, apply.

The Bank may, in any case in which a licensee or person who has at
any time been a licensee is being wound up voluntarily, apply to the
Supreme Court if the Bank considers that the winding up is not being
conducted in the best interests of its depositors, the beneficiaries of
any trust or other creditors, and the court shall make such order as it
shall consider appropriate in the winding up of the licensee.
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30. Surrender of Licence.

(1)  Alicensee or a registered representative or money transmission agent,
which has ceased to carry on the business in respect of which a licence
or certificatc of registration, as the case may be, was granted by the
Bank, shall apply to the Bank to surrender its licence or certificate of
registration.

(2)  The Bank may upon an application made pursuant to subsection (1)
approve the surrender upon such terms and conditions as the Bank
deems appropriate.

31. Winding up of non-banking licensees and registrants.

Notwithstanding section 190(1) and 211 of the Companies Act (Ch. 308), no
trust company, money transmission service provider licensed under this Act
or registered representative or money transmission agent registered with the
Bank may —

(a)  be wound up voluntarily; or
(b)  petition the Supreme Court to be wound up,

except with the prior written approval of the Bank.

FOREIGN SUPERVISORY AUTHORITIES

32. Inspection by supervisory authority.

(1) A Supervisory Authority which is responsible for regulating a bank or
trust company with a branch or subsidiary incorporated inside The
Bahamas may upon written notification to and approval by the
Inspector, conduct an inspection, under conditions of confidentiality,
and subject to the conditions set out in subsection (2). solely for
purposes of consolidated supervision, of the books and accounts of
any branch or subsidiary of thal bank or trust company in The
Bahamas and may gather only such information as is necessary for the
performance of consolidated supervision of any branch or subsidiary
of that bank or trust company in The Bahamas, being information as to
whether such branch or subsidiary of that bank or trust company as a
constituent of the banking group —

(a)  isadequately organized;
(b) has adequate risk management systems and appropriately

identifies, limits and monitors risks inherent in that bank or trust
company’s business activities;
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(¢)  is managed by persons who are fit and proper for the conduct of
business activities;

(d) complies with capital-adequacy and risk-diversification
requirements on a consolidated basis; and

(e)  correctly complies with its reporting duties to the Supervisory
Authority.

Any branch or subsidiary of a bank or trust company to which
subsection (1) applies shall, subject to the conditions set out below,
permit the Supervisory Authority at all reasonable times, 1o conduct its
inspection under subsection (1), where the Supervisory Authority —

(a)  has obtained the prior written approval of the Inspector;

(b) is prohibited by its domestic laws from divulging information
obtained in the course of the inspection to any other person or
where the Supervisory authority has given such written
undertaking, as the Inspcctor may require, as to the
confidentiality of the information obtained;

(c)  has given to the Inspector a written undertaking —
() to comply with the provisions of this Act and any
condition imposed by the Inspector under this section;

(i) to use the information obtained exclusively for the
purpose of consolidated supervision;

(iit)  that it shall not transmit information obtained during the
course of its inspection to any other authorities or bodies
without the written consent of the Inspector;

(d) agrees to subsequently report to the Inspector on the general
results of the inspection.

Where information concerning criminal or penal matters comes to the
attention of the Supervisory Authority in the course of an inspection,
and the Supervisory Authority wishes 1o convey such information to
any person or entity in the Supervisory Authority’s home country, or
elsewhere, the Supervisory Authority shall not, without first obtaining
the consent in wriling ol the Tngpector, divulge such information to
any person or entity in the home country of the Supervisory Authority
or elsewhere:

Provided that in all cases, the Supervisory Authority shall
inform the Inspector of any information concerning criminal or penal
matters which come to the Supervisory Authority’s attention in the
course of an inspection.
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4)

The Supervisory Authority, in carrying out an inspection under
subsection (1), shall not have access to information relating to the
assets under management or deposit operations of individual
customers of a licensee:

Provided however, that where the Supervisory Authority during
an inspection within The Bahamas wishes to gain access to
information, which directly or indircctly relates to asscts under
management or deposit operations of any individual customer for the
purposc of assessing any risks and addressing any speeific supervisory
concerns, the Supervisory Authority shall inform the [nspector and the
Inspector shall gather the information himself and shall, upon being
satistied that the information meets the requirements set out in this
subsection, transmit it to the Supervisory Authority requesting it.

The Inspector or any authorized agent of the Inspector may, whenever
the Inspector thinks fit or upon the request of a licensee accompany a
Supervisory Authorily during its inspection within The Bahamas of a
licensee, pursuant to this section.

33. Supervisory Authority may appoint other body to conduct
inspection.

(1)

2

A Supervisory Authority may, with the prior writtcn approval of the
Inspector, appoint another body to conduct the inspection referred to
in subsection (1) of section 32 and in such cvent the provisions of this
section and subsections (1), (2), (3), (4) and (5) of section 32 shall
apply to the appointed body in the same way as they apply to the
Supervisory Authority.

The Inspector may, at any time after granting approval for an
inspection under this section require the Supervisory Authority to
comply with such other conditions as the Inspector may determine.

34. Confidentiality of reports of Inspector and Supervisory Authority.

Any person who has, by any means, access to a report or other

information or document produced by the Inspector or a Supervisory

Authority upon examination or inspection of a licensee under section

28 or 32, by reason of his acting in any of the following capacities —

(a) director, officer, employee or agent of any licensee or former
licensee;

(b)  counsel and attorney, consultant or auditor of the Bank or as an

employee or agent of such counsel and attorney, consultant or
auditor;
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(¢} counsel and attorney, consultant, auditor, accountant, receiver or
liquidator of any licensee or [ormer licensee or as an employee
or agent of such counsel and attorney, consultan(, auditor,
accountant, receiver or liquidator;

(d)  auditor of any customer of any licensee or former licensee or as
an employee or agent of such auditor,

shall not communicate the report or other information or document or
any part thereof to any person other than a director, officer, employee
or agent of the licensee without the prior written permission of the
[nspector.

(2)  The Inspector may grant permission under subsection (1) subject to
such conditions as may be determined by the Inspector.

(3) If any person receives a report or any part of a report or other
information or document referred to in subsection (1), knowing or
having rcasonable grounds to believe, that such report or other
information or document or part thereof was communicated to him in
contravention of this section, that person shall be guilty of an offence
unless he proves —

(a)  that the report or other information or document or part thereof,
as the case may be, was communicated to him contrary to his
intention; and

(b)  where the communication was effected in any written form, that
he has conveyed or has taken reasonable steps to convey the
report or other information or document or part thereof, as the
casc may be, to the Inspector.

(4)  Any person guilty of an offence under this section, shall be liable on
summary conviction to a fine not exceeding twenty-five thousand
dollars or to imprisonment for a term not exceeding two years or to
both such fine and imprisonment.

PART VI - SPECIAL RESOLUTION FRAMEWORK FOR
BANKS

RECOVERY OF BANKS IN FINANCIAL DISTRESS, ETC.

35. Objectives of Resolution framework.

(1)  The powers granted under this Act to —
(a)  the Bank;
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(b)  a statutory administrator appointed by the Bank; or
(c)  aliquidator appointed by the Bank,
in relation to statutory administration or liquidation shall be exercised

by the Bank, a statutory administrator or liquidator appointed by the
Bank, as the case may be, to achieve the following objectives of —

(i)  maintaining financial stability;
(1) protecting and enhancing public confidence in the
stability of the banking system of The Bahamas;
(iii) protecting depositors including by ensuring prompt
payouts of deposits of a bank in liguidation;
(iv) minimizing the costs of resolution and avoiding
unnceessary destruction of value;
(v)  protecting public funds.
In subsection (1)(a), the reference to financial stability includes, in
particular, a reference to the continuity of critical banking services.
The order in which the objectives are listed in this section is not
significant and they are to be balanced by the Bank as appropriate in
cach case.

36. Recovery Plans.

()

A bank shall prepare and submit periodically to the Bank, a plan for
the rapid and orderly recovery of such bank based on different
scenarios of financial distress or failure, whether on an individual
basis or on a group basis.

The bank’s senior management shall be responsible for the

development and maintenance of the bank’s recovery planning

process.

The Bank may issuc a direction to a bank specifying the matters which

shall be included in a plan required under subsection (1) and such plan

shall be referred to as a “recovery plan” or “the plan”.

A bank shall —

(a) review its recovery plan at least annually;

(b)  keep its recovery plan up to date, including updating the plan to
reflect any change to the legal or organizational structure of the
bank, its business, its financial situation, and any other matter

which could have a material effect on or necessitate a change to
the recovery plan; and

(c) notify the Bank promptly of any material changes to its
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(7)

(8)

(9)
(10)

(11)

recovery plan and, in any event, within one month of making
such change.

A bank shall update its recovery plans as frequently as required by the
Bank.

Where the Bank is of the opinion that a recovery plan submitted by a
bank pursuant Lo subsection (1) is deficient in any material respect it
shall notify the bank in question of the deficiencies in the plan and
require such bank to resubmit the recovery plan within a specified
time frame and with such revisions as may reasonably be required by
the Bank to address any deficiency in the plan.

Revisions required by the Bank to a bank’s recovery plan, pursuant
subsection (1) may include proposals for changes in the business
operations and corporate structure of the bank to facilitate
implementation of the plan.

‘Where a bank fails to submit or resubmit a recovery plan in the period
required by the Bank, the Bank may

{a) impose morc stringent prudential requirements, and restrictions
or restrictions, on the growth, activities, or operations of the
bank, or any branch or subsidiary thereof; or

(b)  take any other actions the Bank may determine, until such time
as the bank resubmits a plan that in the opinion of the Bank.
remedies the deficiencies.

‘I'he Bank may direct a bank to implement all or a specified part of the
bank’s recovery plan.

A plan submitted in accordance with this section shall not be binding
on the Bank or its agents, in the recovery of a bank.

No private right of action may be based on any plan submitted in
accordance with this section.

Resolution Plans.

(1

The Bank may prcparc a resolution plan for a bank (including at a
consolidated level in consultation with any other domestic regulatory
authority or a Supervisory Authority), using information and analysis

submitted by the bank.

A bank shall cooperate with the Bank in the exercise of its powers
under subsection (1).

The plan referred to in subsection (1) shall set out options for
resolving the bank in different scenarios including systemic instability.
and shall include details of how resolution powers and tools may be
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(7)

(8)

®)

applied to resolve the bank where necessary, in a manner that
promotes continuity in its critical functions.
The Bank shall update the resolution plan of' a bank as frequently as is
necessary given the risk profile of the bank.

Where the Bank is of the opinion that significant impediments to

orderly resolution exist, it may issue a notice directing the bank in

writing to address or remove such impediments and the bank shall

comply with such direction of the Bank.

The Bank shall —

(a)  give reasons for issuing a direction under subsection (5);

(b)  state when the direction takes effect; and

(c) specify a reasonable period within which the bank may make
representations to the Bank about the direction.

The Bank must consider representations made pursuant to subsection
(6)(c) and decide —

(a)  whether to confirm or revoke the notice; and

(b) if the notice is revoked, whether to serve a new notice
containing a different direction.

The Bank must serve wrillen notice on the bank ol its decision under

subsection (7).

If no representation is made by the bank within the period specified
under subsection (6)(c), the Bank musl serve wrillen notice on the
bank that the notice under subscction (5) is confirmed.

STATUTORY ADMINISTRATION

38. Appointment of a Statutory Administrator.

(1)

The Bank may, by notice in writing, appoint a statutory administrator
pursuant to section 29(1)(f) where —
(a)  inthe opinion of the Bank, a bank —

(i)  has engaged or is engaging in any unsafe and unsound
practice in such a manner as to weaken the bank’s
condition, threaten depositors’ interests or dissipate the
bank’s assets;

(ii)  1is cither in The Bahamas or clsewhere. contravening the
provisions of this or any other Act. or of any order or
regulations made under this Act, or any direclive issued
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(b)

(c)

(d)

(€)

®

by the Bank pursuant to this Act, or any term or condition
subject to which its licence was issued; or

the bank’s capital level falls below (or is likely to fall below
within the next twelve months) the minimum regulatory capital
required by the Bank;

the capital and value of the assets of the bank have, in the
opinion of the Bank, reached or are likely to reach a level or are
eroding in a manner that may detrimentally affect its depositors
or creditors, with no reasonable prospects of timely restoration
of such capital and value;

the Bank has reasonable cause to believe that the bank or its
directors, officers or a significant shareholder has engaged or is
engaging in illegal activities in a manner which jeopardizes
depositors’ interests;

the Bank is of the opinion that the realizable value of the assets
of the bank is not sufficient to give adequate protection to the
depositors and creditors of the bank, or is less than its liabilities,
or the bank’s financial condition suggests that it will shortly be
in that circumstance;

the Bank is of the opinion that the bank is unable to or is likely
to become unable to meet its liabilities and other obligations as
they mature or become due, or pay its depositors’ demands in
the normal course of business:

the bank fails in any manner to cooperate with its cxternal
auditors; or

the bank fails to cooperate with the Bank to enable the Bank to
perform its supervisory responsibilitics, including through
concealment or failurc to submit for inspection any of the
bank’s books, papers or records.

Where the Bank determines thal a statutory administrator should be
appointed pursuant lo subsection (1), the Bank shall notify the
Minister of its decision.

Where the Bank appoints a statutory administrator of a bank, the Bank
shall promptly notify the bank of the appointment and shall specify in
the notice, the grounds for the appointment.

The Bank may simultaneously publish notice of the appointment of a
statutory administrator in the Gazette and in a newspaper of general
circulation.

The statutory administrator may be a person from the private sector or
an official of the Bank.
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(6)

N

9)

(10)

The statutory administrator may be appointed for —

(a) aperiod not cxceeding twelve months; and

(b)  a further period not exceeding twelve months, if it appears 1o
the Bank that additional time is required to ensure an orderly
restructuring of the bank under this Act.

The Bank may —
(a)  vary the terms of appointment of a statutory administrator:
(h)  at any time replace a statutory administrator; and

(c) remove a statutory administrator prior to the end of any of the
periods specified in subsection (6)(a) or (b),by written notice to
the statutory administrator.

The variation of the terms of appointment of a statutory administrator
or the termination of such appointment shall take place on such date as
is specified in the noticc referred to in subsection (7).

If a statutory administrator has any direct or indirect interest in a bank
under statutory administration he shall disclose his interest to the Bank
as soon as possible.

Any transaction involving a bank in statutory administration in which
the statutory administrator has a direct or indirect material interest in
the matter may be engaged in only with the prior written approval of
the Bank.

39. Expenses of the statutory administrator.

The statutory administrator shall receive such remuneration as the Bank may
determine and all costs and expenses incurred on account of the statutory
administration shall be borne by and charged to the bank under statutory
administration.

40. General powers of the statutory administrator.

(M

Upon the appointment of a statutory administrator —

{a)  all powers, functions and responsibilities of the shareholders,
directors and officers of a bank under statutory administration
shall vest in the statutory administrator, except where the
statutory administrator requests the shareholders or directors or
officers to carry out any activity provided under this Act; and

(b) any action or decision taken by or on behalf of the bank subject
to statutory administration shall, unless they are taken by or

under the authority of the statutory administrator, be null and
void.
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(2)

The statutory administrator shall have full and exclusive powers to
manage and operate the bank, including taking any action as necessary
or appropriate to —

(a)  carry on the business of the bank;

(b)  exercise shareholders” rights and powers;

(c) continue or discontinue any or all of its operalions;

(d)  stop or limit the payment of the bank’s obligations;

(e) remove any or all directors and officers;

(f)  employ any necessary ofticers or cmploycces;

(z) execute any instrument in the name of the bank;

(h) initiate, defend and conduct in the name of the bank any action
or proceedings to which the bank may be a party;

(i)  so far as the statutory administrator is able to do so, sell or
otherwise dispose of a subsidiary of the bank;

(j)  preserve and safeguard the assets and property of the bank;

(k) in order to ensure that it is possible for the performance of
critical functions to be legally or operationally separated from
the pertormance of other functions, change the legal or
operational structure of a subsidiary of the bank; or

()  implement a plan of action with respect to the bank that has
been approved by the Bank.

The statutory administrator may employ, at the expense of the bank

under statutory administration, counsel and attorneys at law, auditors

and other independent profession