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No. 4 of 2018

PROCEEDS OF CRIME ACT, 2018

AN ACT TO CONSOLIDATE AND STRENGTHEN MEASURES TO
RECOVER THE PROCEEDS AND INSTRUMENTALITIES OF CRIME
AND TO COMBAT IDENTIFIED RISKS

[Date of Assent - 25" May, 2018]

Enacted by the Parliament of The Bahamas

PART | - PRELIMINARY

1. Short title and commencement.

(1) This Act may be cited as the Proceeds of Crime Act, 2018.

(2)  This Act shall come into operation on such date as the Minister may
appoint by notice published in the Gazette and different dates may be so
appointed for the coming into operation of different parts or provisions.

2.  Interpretation.

In this Act —
“AML"” means Anti-Money Laundering measures;
“appropriate authority” mcans the authority appearing Lo the Competent

Authority or the court to be the appropriate authority of a foreign
country:;

“authorised officer or person” means any peace officer or person
authorised by the Attorncy-General to make applications for orders
under this Act and includes officers of the Royal Bahamas Police
Force;

“beneficial owner” means a natural person—

(a)  who ultimately owns or controls, a customer or the natural
person;
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(b)  on whose behall a transaction is being conducted; or
(¢) who excreises effective control over a legal person or legal
arrangement;

“benefit” means any advantage, gain, profit, or payment or any derivative
thercof, and the benefit that a person derives or obtains or that
accrue to him including those that another person derives, obtains
or that otherwise accrue to such other person, if the other person is
under the control of, or is directed or requested by, the [irst person;

“benefit from criminal conduct” means any properly or pecuniary
advantage or any derivative thereof obtained as a result of or in
connection with criminal conduct and any references o property or
a pecuniary advantage obtained in connection with criminal
conduct include references (o properly or a pecuniary advantage
obtained in both that connection and some other;

“business relationship” means an association between an individual and
a company entered into for any commercial purpose;

“cash™ means—
{a) notes and coins in any currency;
(b)  postal orders;
(¢) cheques of any kind, including travelers’ cheques:
(d)  bankers dralts;
(e)  bearer bonds and bearer shares;
(N virtual currency; or
(g) any kind of monetary instrument which is found at any place
in Thc Bahamas if such instrument is specified by the
Minister;
“CFT” means Combatting Financing of Terrorism;
“Competent Authority” means the Attorney-General;

“confiscated assets” includes any assets obtained by way of confiscation.
forfeiture or recovery of any proceeds or instrumentalities of any
offence, or derived from any offence, any identified risks,
unexplained wealth, cash or personal property;

“Confiscated Asscts Committee” means the committee established under
seclion 92;

“corruption™ means any criminal conduct related to bribery, extortion, or
misconduct in public office committed by or on behalf of a public
officer;

“Court” means the Supreme Court unless the context otherwise provides;

“criminal conduct” means conduct relating to the commission of any
offence;

Page - 6



”

“currency or moncy” means coin and paper money of any jurisdiction
that is designated as legal tender or is customarily used and
accepted as a medium of exchange, including virtual currency as a
means of payment;

“customer” means any of the following —

(a)  the person for whom a transaction or account is arranged,
opened or undertaken;

(b) asignatory to a transaction or account;

(¢) any person to whom an account or rights or obligations under
a transaction have been assigned or transferred;

(d) any person who is authorised (0 conduct a transaction or
control an account;

(e) any person who attempts to take any of the actions referred to
in (a) to (d) above; or

()  such other person as may be prescribed by regulations by the
Minister;

“dealing with property” includes any of the following —

(a)  a transfer or disposition of property;

{b)  making or receiving a gill of properly:

(¢) removing property from The Bahamas;

(d)  where property is a debt owed to a person, making a payment
to any person in reduction or full settlement of the amount of
the debt;

(e) using property to obtain or extend credit, or using credit that
is sccured by the property: or

(D where property is an interest in a partnership, doing anything
to diminish the value of the partnership;

“document” means a rccord of information kept in any form. including
electronic format;

“etfective control™ has the meaning as provided in section 79;

“employer” means any person, body, association or organisation
(including a voluntary organisation) in connecction with whose
activitics an cmployce exercises a [unction (whether or not for gain
or reward), and rcfercnces to employment must be construcd
accordingly;

“enforcement anthority” means in relation to—

(a) domestic proceedings, the Director of Public Prosecutions,
and any person authorised by the Director ol Public
Prosecutions;
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(b)  proceedings undertaken in response to any international
request to the Competent Authority, the Attorney-General or
any person designated by him to act in those proceedings
under this Act;

“entity” mcans a person, group, trusl, parinership, fund or an
unincorporated association or organisation;

“financial institution™ has the same meaning as ascribed to it in the
Financial Transactions Reporting Act, 2018;

“Financial Intelligence Unit” means the Unit established pursuant to
section 3 of the Financial Intelligence Unit Act (Ch. 367,

“Focal Point Officer” mean an officer authorized by the Financial
Intelligence Unit to reccive disclosure of information relating to
money laundering;

“funds” or “property” mcans any asscts, economic resources, property
of every kind, whether corporcal or incorporeal, tangible or
intangible, movable or immovable, however acquired, wherever
located, legal documents or instruments in any form, electronic or
digital, cvidencing titlc to, or interest in, such assets, economic
resources or property, including but not limited to currency, bank
credits, deposits and other financial resources, travellers cheques,
bank cheques, money orders. promissory notes, shares, non-
shareholding interest, securities, bonds, drafts, letters of credit, and
any interest in, dividends or others income on or value accruing
from or generated by, in [ull or in part, any such assets, economic
resources or property;

“oift” means any property given by one person to another person and
includes any property directly or indirectly given after the
commission of an offence by the first person; to the extent of the
difference between the market value of the property at the time of
its transfer and —

(a) the considcration provided by the transferee; or
(b) the consideration paid by the transferor whichever is greater:

“gift caught by the act” 1s a gift made by the subject of an investigation
or relevant person at any time after the commission of the offence,
or, If more than one, the earliest of the otfences to which the
proceedings relate;

“human trafficking” means trafficking in persons as defined in the
Trafficking in Persons (Prevention and Suppression) Act (Ch. 106);

“identified risk” means corruption, cybererime, human trafficking,
maoney laundering, or financing of prolifcration of weapons of mass
destruction, terrorism or financing of terrorism or such other risk as
the Minister may prescribe by regulations;
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“instrumentality” and “instrumentalities™ includes any property used or
intended to be used, in any manner, wholly or in part in or in
connection with the commission of a criminal offence or eriminal
offences and shall include property that is used in or intended or
allocated for use in the commission of any of the identified risks;

“interest” in relation to property, includes —

(a) any legal or equitable estate or interest in the property
whether arising in specie, by way of any liquidation or partial
liquidation, by trust or annuities or any derivative interest
whatsoever; or

(b)  any right, power or privilege in conncction with the property;

“IRF” or “Identified Risk Framework” means any lawlul mcasurcs or
policies designed to minimize or eliminate identified risks:

“legal arrangement” refers to express trusts or other similar legal
arrangements;

“Minister” means the Attorney-General,

“money laundering” mcans —

(a)  any offence referred to in Part 111;

(b) any act or words which constitutes an allempl. conspiracy or
incitement to commit an offence specilied in paragraph (a),

(¢) any act or words which constitutes aiding, abelling,
counselling or procuring the commission of an offence
specified in paragraph (a); or

(d) conduct committed outside The Bahamas which would
constitute an offence specified in paragraph (a), (b) or (¢) it
the conduct was committed in The Bahamas:

“nominated officer” mean a person who is responsible for receiving
disclosures from an employee;

“offence” including an offence under this Act means any criminal offence
under the laws of The Bahamas, and any criminal offence under a
law of a foreign jurisdiction, in relation to acts or omissions which,
had they ocecurred in The Bahamas, would have constituted an
offence in The Bahamas:

“pecuniary advantage” means a financial advantage that is obtaincd by
criminal conduct. If a person obtains a pecuniary advantage as a
result of or in conncetion with criminal conduct, he is to be taken to
obtain as a rcsult of or in connection with the eriminal conduct a
sum of money equal to the value of the pecuniary advantage:

“person” means any natural or legal person or cnlity:

“politically exposed person” means an individual who is or has been
entrusted—
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(a)

(c)

with a domestic prominent public function, inclusive of a
head of state or government, legislator, politician, scnior
government, judicial or military official, senior exceutive of a
state owned corporation, or important political party official;

with a prominent public function by a foreign jurisdiction,
inclusive of, a head of state or government, legislator, senior
politician, senior government, judicial or military official,
senior exccutive of a state owned corporation, or senior
political party official;

with a scnior position at an intcrnational organisation or
branch thereof, domestic or foreign. and includes a family
member or close associate of a politically exposed person;

“proceeds” and “proceeds of crime” means any funds or property
derived from or obtained, directly or indirectly, as a result of or in
comnection  with the commission of any offence, including
economic gains and funds or property converted or transformed. in
whole or in part, into other funds or property: and it is immaterial

(@)
(b)
()

who carried out the criminal conduct;
who benetited from it:

whether the criminal conduct occurred before or after the
passing of this Act;

“property” means all property wherever situated and includes —

(a)
(b)
(c)

money;
all forms of property, real or personal, heritable or moveable;
things in action and other intangible or incorporeal property;

“property in which the relevant person has an interest™ includes —

(a)

(b)

(c)

(d)

any property that is, on the day when the first application is
made under Part TIT subject to the effective control of the
relevant person;

any property or its value gifted by the relevant person to
another person within the period of six years ending at the
date of the first application made under Part IV;

any legal estate or equitable interest or power in land
wherever situated;

any right (including a right to possession) in relation to
properly other than land wherever situated;

“property is obtained™ means if a person obtains an interest in property;
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“receiver” means a person appointed by a Court to take control of and
deal with property in accordance with the Court’s order and the
commaon law;

“record” means any material on which information is recorded or marked
and which is capable of being read or understood by a person. or hy
an electronic system or other device:

“relevant person” is a person who is the subject of an investigation for
an offence, has been charged with an offence or has been convicted
of an ofTence;

“Supervisory Authority” has the meaning ascribed to it in the Financial
Transactions Reporting Act, 2018:

“terrorist” means any natural person who —

(a)

(b)
(c)

(d)

commits or attempts to commit, a terrorist act by any means,
directly or indirectly, unlawfully and wilfully;

participates as an accomplice in a terrorist act;

organises, directs or encourages others to commit a terrorist
act; or

contributes to the commission of a terrorist act by a group of
persons  acting with a common purpose  where  the
contribution is made intentionally and with the aim of
furthering the terrorist act or with the knowledge of the
intention of the group to commit a terrorist act;

“terrorist act” includes —

(a)

(b)

(c)

(d)

an act which constitutes an offence under or defined in any of
the treatics listed in the First Schedule of the Anti-Terrorism
Act;

an act, which constitutes an offence within the scope of. and
as defined in any one of the treaties listed in the annex to the
1999 [nternational Convention for the Suppression of the
Financing of Terrorism;

an act which constitutes an offence within the scope of, and
as defined in any one of the following treaties —

(i)  the 2010 Convention on the Suppression of Unlawful
Acts Relating to International Civil Aviation; and

(i)  the 2010 Protocol Supplementary to the Convention
for the Suppression of the Unlawful Seizure of
Aircratt: or

any other act that has the purpose by its nature or context, to

intimidate the public or to compel a government or an

international organisation to do or to refrain from doing any
act and that is intended to cause —
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(i)  death or serious bodily harm to a civilian or in a
situation of armed conflict. to any other person not
taking an active part in the hostilities;

(if)  serious risk to health or safety of the public or any
segment of the public:

(iii) substantial property damage; whether to public or
privale properly, where the damage involves a risk of
the kind mentioned in subparagraph (ii) or an
interference or disruption of the kind mentioned in
subparagraph (iv); or

(iv) serious interference with or serious disruption of an
essential service, facility or system, whether public or
private; not being an interference or disruption
resulting from lawtul advocacy or from protest, dissent
or stoppage of work:

“terrorist organisation” means two or morc persons acting logether or
any entity that —

(@)

commits, or attempts to commit, terrorist acts by any means,
dircetly or indirectly. unlawfully and wilfully;

parlicipates as an accomplice in terrorist acts;

organises or directs others to commit terrorist acts; or

contributes to the commission of terrorist acts by an entity
acting with a comman purpose where the contribution 1s
made intentionally and with the aim of furthering the terrorist
act or with the knowledge of the intention of the group to
commit a terrorist act;

“terrorist property™ means —

(a)
(b)

(c)
(d)

(e)

proceeds from the commission of a terrorist act;

property which has been, is being. or is intended to be used to
commit a terrorist act;

property which has been, is being, or is intended to be used
by a terrorist organisation;

property owned or controlled by, or on behalf of, a terrorist
organisation; or

property which has been collected for the purpose of
providing support fo a terrorist organisation or funding a
terrorist act;

“transaction” means a purchase, sale, loan, pledge, gift, transfer, delivery
or other disposition, or the arrangement thereof, and includes but is
not mited to —

(a)

opening of an account:
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3.

(b) any deposit, withdrawal, exchange or transter of funds,
whether in currency or by cheque, payvment order or other
instrument or by electronic or other non-physical means;

(¢) the use of a safety deposit box or any other form of safe
deposit:

(d)  entering into any fiduciary relationship;

(e) any pavment made or received in satisfaction, in whole or in
part, of any contractual or other legal obligation:

(f) any payment made in respect of a lottery. bet or other game
of chance;

(g) establishing or creating a legal person or legal arrangement;
and

(h)  such other transaction as may be prescribed by the Minister
by regulations;
“virtual currency” is a digital representation of value which can be
digitally traded and functions as —
(a)  amedium of exchange;
(b)  aunit of account; or

(¢) a storc of value, that does not have legal tender status or
carry any security or guarantee in any jurisdiction.

Objectives.

(1)  The objectives of this Act are—
(a) to consolidate and strengthen provisions relating to—

(1)  preventative and investigative measures against money
laundering, terrorism financing, terrorism, corruption,
proliferation of weapons ol mass destruction, human
tralficking, and related ofTences;

(i1  the rccavery of the proceeds and instrumentalities ol crime
including providing for civil forfeiture of the proceeds of
criminal conduct and illicit cash; and

(b) o introduce powers relating to unexplained wealth, investigative
orders; the confiscated assets fund and a confiscated assets
committee,

(2)  This Act applies notwithstanding any other law.

Page - 13



PART Il - ADMINISTRATION OF ACT

4. Establishment of Ministerial Council.

(1)

(2)

There shall be a council to be known as the Ministerial Council which
shall have the responsibility to —

(a)
(b)

determine an identified risk as defined under section 2; and

assess and make such recommendations as may be necessary
from time to time to ensure the etfective implementation of the
Identified Risk Framework (hereinafter referred to as “IRF™) to
minimize or climinate identified risks.

The Ministerial Council shall be comprised of—

the Attorney-General;

the Minister of Finance;

the Minister of Financial Services;
the Minister of Foreign Affairs;

the Minister of National Security; and

such other person nominated by the Attorney-General with
responsibility as provided under section 5 to be known as the
National Identified Risk Framework Coordinator, ex officio.

5. National ldentified Risk Framework Coordinator.

The National Identified Risk Framework Coordinator nominated pursuant to
section 4.shall be responsible for —

(a)

(b)
©)

(d)

(e)

chairing meetings of the Identified Risk I'ramework Steering
Committee as established under section 6 (hereinafter referred to as
the “IRF Steering Committee™);

liaising with regulators and maintaining an on-going review of their
adherence to the (RF;

directing public training on identified risk matters and public
outreach;

attending tcchnical mectings of the Caribbean Financial Action
Task Force (hereinafter referred (o as the “CFATF”), Financial
Action Task Force (hercinafter referred to as the “FATF™) and other
recognised inlernational agencics;

preparing summary reports of the activities of the IRF Steering
Committee.
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6. Establishment of Identified Risk Framework Steering Committee.

(1

(2)

3

There shall be established a committee to be known as the Identificd Risk
Framework Stecring Committee.

The IRF Steering Committee shall be comprised of —

(a)
(b)
(c)
(d)
(e)
(D
(2)
(h)
(i)
6);
(k)
(1)
(m)

the National [dentified Risk Framework Coordinator;

a representative of the Oftice of the Attorney-General;

a representative of the Office of the Director of Public Prosecution;
a representative of the Financial Intelligence Unit;

a representative of the Customs Department;

a representative of the Royal Bahamas Police Force;

a representative of the Royal Bahamas Delence Foree:

a representative of the Department of Immigration;

a representative of the Ministry of Foreign Affairs;

a representative of the Ministry of Finance;

a representative of the Ministry of Financial Services;

a representative of the Central Bank of The Bahamas; and

such other person or representative of a statutory body, that has as
part of its functions a requirement to regulate financial institutions,
as the Attorney-General considers would contribute to the
objectives of the [RF Steering Committee.

The IRF Steering Committee shall —

(a)

(b)

(©)

(d)

(e)

coordinate a national risk assessment periodically to identify, assess
and understand the identified risks and ensure that such assessments
are updated and relevant;

maintain surveillance of FATF pronouncements regarding country
risk application of enhanced due diligence;

have regard of reports by financial institutions and designated non-
financial business professions of persistent regulatory failures by a
Jurisdiction or foreign financial institution and to prepare list of
such jurisdictions or forcign financial institutions;

advise financial institutions of obligations to apply enhanced due
diligence (o transactions emanating from jurisdictions or foreign
financial institutions named by the TRF Steering Committee and the
FATF;

coordinate the development, regular review and implementation of
national policies and activities designed to mitigate identified risks;
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collect and analyse statistics and other information from competent
authorities to assess the effectiveness of the IRT';

coordinate measures to identify. assess and understand the impact
of Parts 1V, V and VI of this Act;

report to the Ministerial Council; and

establish appropriate mechanisms to provide information on
identified risks to relevant financial institutions, sell’ regulatory
bodies and professional associations.

(4)  The IRF Steering Cominittee may regulate its own procedures.

(3) The IRF Steering Committee may from time to time carry out
consultation with rclevant institutions and bodies.

PART lll - IDENTIFIED RISK OFFENCES

7. Identified risk offences.

An identified risk offence for the purposes of this Act shall include —

(a)

(¢)

any offence as provided in this Part;

such other activity that falls within the definition of identified risk.
as provided for in section 2, that amounts to an offence under any
other law;

any offence described in the First Schedule.

MONEY LAUNDERING

8. Proof of money laundering.

For the purpose of this Part —

(@)

(b)

no conviction for an offence shall be nceessary to prove that the
property is directly or indirectly the proceeds of crime, nor shall it
be necessary to prove that a specific offence has been committed by
any person;

knowledge, suspicion. intent or purpose may be inferred [rom
objective [actual circumstances.

9. Concealing.

(1) A person commits an offence of money laundering if acting with
knowledge or reasonable suspicion he —

(@)

conceals the proceeds of any crime;
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10.

11.

12.

(b)
(¢)
(d)
(e)

disguises the proceeds of any crime:
converts the proceeds of any crime:
transfers the proceeds of any crime;
removes the proceeds of any crime from The Bahamas.

For the purposes of this section—

(a)

(b)

concealing or disguising criminal property includes conccaling or
disguising its nature, source, location, disposition, movement or
ownership or any rights with respect to it; and

concealing or disguising the proceeds of crime also includes the
proceeds of any identified risk activity.

Arrangements concerning proceeds of crime.

A person commits an offence of money laundering if he knows, suspects, or
ought to reasonably have known or suspected that he has entered. or is entering
into an arrangement which facilitates. by whatever means, the acquisition,
retention, use, concealment or the control of proceeds of crime by or on behalf
of another person.

Acquisition, use and possession of the proceeds of crime.

()

(2)

A person whao knows or suspects or ought to reasonably have known or
suspected that he —

(a)
(b)
(c)

acquired or is acquiring the proceeds of crime:
used or is using the proceeds of crime; or

possessed or possesses the proceeds of crime,

commits an offence of moncey laundering.

For the purposes of this section -

(a)

(b)

()

a person acquires property for inadequate consideration if the value
of the consideration is significantly less than the value of the
property:

a person uscs or has possession of property for inadequate
consideration if the valuc of the consideration is significantly less
than the value of the use or posscssion;

the provision by a person of goods or services which he knows or
suspects may help another to carry out criminal conduct is not
consideration.

Failure to disclose.

(1)

This section shall apply to a person. firm or sole practitioner engaged in
one or more of the following activities —
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(2)

4)

(a)
(b)

accountancy, audit or taxation advice or services;

legal or notarial services involving the participation in financial or

real property transactions concerning —

(i)  buying or selling of real propetty or interest therein;

(i)  buying or selling of business entities or interests therein:

(iii) the management of client money, securities or other assets:

(iv) the opening or management ol bank savings or securities
accounts;

(v) the organisation of contributions necessary for the creation,
operation or management of companies:

(vi) the creation, operation or management of Lrusis, companics
or similar structures.

A person commits an offence if each of the following three conditions is
satistied, namely —

(a)

(®

(c)

that he —
(i)  knows or suspects; or
(i1)  rcasonably ought to have known or suspected;

that another person is engaged in money laundering or committing
an offence related to an identified risk;

that the information or other matter —

(i) on which his knowledge or suspicion is based: or

(i) which gives reasonable grounds for such Kknowledge or
SUSPICIUH;

came to him in the course ot his business;

that he does not make the required disclosure as soon as is
practicable after the information or other matter comes to him.

The required disclosure referred to in subsection (2) is a disclosure of the
information or other matler —

(a)

()

to an officer of a body, office or department authorized to receive
the disclosure for the purposes of this Part (hereinafter referred to as
“the Focal Point Officer™);

in the form and manner (if any) prescribed for the purposes of this
subsection by the Focal Point Officer.

A person does not commit an offence under this scetion if —

(a)

(b)

he has a rcasonablc cxcuse for not disclosing the information or
other matter;

he does not reasonably know or suspect that another person is
engaged in money laundering or an identified risk activity.
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13.

14.

15.

(5)  Adisclosure to a Focal Point Officer is a disclosure which —

(a)

(b)

is made to a person nominated by the alleged offender’s employer
to receive disclosures under this section (hercinafter referred to as
“the Nominated Officer™); and

is made in the course of the alleged offender’s employment and in
accordance with the procedure established by the employer for that
purpose.

Failure to disclose by nominated officers.

(1} A nominated officer commits an offence if—

(a)

(b)

(c)

the nominated ofTicer knows or suspects or has reasonable grounds
for knowing or suspecting, that another person is engaged in money
laundering or an identified risk activity;

any information or other matter on which the knowledge or
suspicion of the nominated officer is based or which gives
reasonable grounds for such knowledge or suspicion, came to him
in consequence of a disclosure made under section 19(1)(a); and

he does not make the required disclosure as soon as is practicable
after the information or other matter comes to him.

(2) TLor the purposes of this section, a required disclosure is a disclosure of the
information or other matter—

(a)
(b)

to a Focal Point Officer;

in the form and manner (if any) prescribed for by the Financial
Intelligence Unit.

(3) A person does nol commilt an olfence under this section il he has a
reasonable excuse [or not disclosing the information or other matter.

Tipping off.

A person commits an offence if —

(a)

(b)

Penalties.

he knows or suspects that —
(1) any disclosure under this Part has been made; or

(ii)  an action has been taken by the Financial Intelligence Unit in
relation to anything under this Part; and

he makes a disclosure to another person which is likcly to prejudice
any investigation which might be conducted following the
disclosure referred to in paragraphs (a)(i) or (a)(ii).

(1) A person who commits an offence under sections 9 to 11 is liable
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(2

(a)  on summary conviction, to imprisonment for a term not exceeding
seven years or to a fine not exceeding five hundred thousand dollars
or to both; or

(b) on conviction on indictment, to imprisonment for a term not
exceeding twenty years or to a fine or to both.

A person who commits an offence under sections 12 to 14 is liable—

(a)  on summary conviction, to imprisonment [or a term not exceeding
twelve years or to a finc not exceeding five hundred thousand
dollars or to both: or

(b) on conviction on indictment, to imprisonment for a term not
exceeding twenty years or to a fine or to both.

16. Defences.

A person does not commit an offence in breach of sections 9 to 11 if—

(a)  he makes an authorised disclosure under section 19 and (if the
disclosure is made before he does the act mentioned in subscction
(1)) he has the appropriate consent;

(b)  he intended to make such a disclosure but had a rcasonable excuse
for not doing so;

(c)  he does an act for the purposes of carrying out his functions relating
to the enforcement of any provision of this Act.

17. Appropriate consent.

(1)

(2)

I'or the purposes of section 16(a), “appropriate consent” is consent
obtained from a Focal Point Officer.

A person musl be treated as having the appropriate consent it —

(a)  he makes a disclosure to a Focal Point Officer; and

(h)  before the end of the notice period —

(i)  he does not receive notice from a Focal Point Officer that
consent 1o the doing of the act is refused;

(if)  he receives notice from a Focal Point Officer that consent Lo
thc doing of the prohibited act is refused, during the
moratorium period and the period has expired without
receiving a final relusal.

The notice period referred to in subsection (2)(b) is seven working days
starting with the first working day after the person makes the disclosure.
The moratorium period referred to in subscction (2)(b)(i) is the period of
thirty-one days starting with the day on which the person receives notice
that consent to the doing of the act is refused.
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(5) A working day is a day other than a Sunday or a public holiday in The
Bahamas.

(6) For the purposes of this section, references to a prohibited act is a
relerence to an act mentioned in sections 9(1), 10 or 11(1), as the case
mav be.

PROTECTED AND AUTHORIZED DISCLOSURES

18. Protected disclosures.

(1) A disclosure does not breach any restriction on the disclosure ol
information, if —

(2)

(b)

(c)

the information or other matter disclosed came to the person
making the disclosure (hereinafter referred to as the “discloser™) in
the course of his trade, profession, business or employment;

the information or other matter—

(i)  causes the discloser to know or suspect; or

(i) gives the discloser reasonable grounds for knowing or
suspecting, that another person is engaged in money
laundering:

the disclosure is made to a nominated officer or Focal Point Officer

as soon as is practicable after the information or other matter comes
to the attention of the discloser.

(2) A protected disclosure to a nominated officer is a disclosure which is
made in the course of the discloser’s cmployment and in accordance with
the procedure established by the employer for that purpose.

19. Authorized disclosures.

(1) For the purposes of this Part, a disclosure is authorized it—

(a)

(b)
(©)

it is a disclosure to a Focal Point Officer or a nominated officer by

the alleged offender that property is criminal property;

the disclosure is made on his own initiative: and

it is made in the form and mannecr (if any) prescribed for the

purposes of this subsection by order under scction 18; and —

(i)  the disclosure is made before the alleged offender does the
prohibited act: or

(it)y  the disclosure is made after the alleged offender does the
prohibited act; and

(iii)  there is a good reason for his failure to make the disclosure
before he did the act.




4

An authorised disclosure is not to be taken to breach any restriction on the

disclosure of information, however imposed.

A disclosure to a nominated officer is a disclosure which -

(a) is made to a person nominated by the alleged offender’s employer
to receive authorised disclosures; and

(b) is made in the course of the alleged ottender’s employment and in
accordance with the procedure established by the employer for the
purpose.

For the purposes of this section, references to a prohibited act is a

reference to an act mentioned in sections 9(1) or 10 as the case may be.

20. Form and manner of disclosures.

(M

@)

3)

(4

(3)

The Minister may by order prescribe the form and manner in which a
disclosure under this Part must be made.

An order under this section may provide that the form may require the
discloser to provide additional information where specified in the form.

The additional information referred to in subsection (2) must be
information which is necessary to cnable the person to whom the
disclosure is madc to decide whether to start a money laundering
investigation.

A disclosure made in pursuance of a request under subsection (2) is not to
be taken to breach any restriction on the disclosure of information,
however imposcd.

Subsection (2) docs not apply to a disclosure made to a nominated officer.

21. Application of Parts IV to VI.

Parts IV. V and VI of the Act shall apply to any identified risk offences as
described in section 7.

PART IV — CONVICTION BASED CONFISCATION

22. Application of this Part.

(1)

An application under this Part can only be made if the ofTence for which a
person was convicted was committed after the commencement of this Act
and in the event that the person convicted had bencfited from other
criminal conduct committed before the commencement ol the Act such
benefit shall be taken into account when determining an cxtended benelit.
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An application for a Restraint Order, a Confiscation Order, a Beneflit
Recovery Order or an Extended Benefit Recovery Order are not criminal
proceedings and any fact to be proved shall be proved upon the balance of
probabilities.

RESTRAINT ORDERS

23. Application for Restraint Order.

(1)

(2)

(3)

Where a person is a subject of an investigation for an offence, has been
charged with an offence, or has been convicted of an offence (hereinalter
referred to as “a relevant person”™) and there are reasonable grounds to
believe that he has benefited from an offence or is in possession of
property that is an instrumentality of an offence, or terrorist property, the
enforcement authority may apply for an order under subsection (2) in
respect of any of the following —

(a)  property that is the proceeds of such oftence;

(b) instrumentalities of such offence;

(¢) any property in which the relevant person has an interest;

(d) terrorist property.

An application for an order under this section to restrain property
(“hereinafter referred to as “a restraint order™) may be made to secure the
property [or the purposcs of an application for an order under sections 30,
4] or 43,

An application under this section shall be made to a Justice of the

Supreme Court and may be made ex parte and in camera unless to do so
would not be in the interests of justice.

An application under this section shall be in writing and shall be

supported by an affidavit indicating that an authorised person believes,

and the grounds for his beliet, that—

(a) the relevant person has benefited from an offence;

(b) the property is the proceeds or consists of the instrumentalities of
crime;

(¢)  the property is terrorist property; or

(d) the property is an instrumentality or derived or intended for use in
an act of terrorism.

Where an application under subsection (2) is made prior to the conviction

of a relevant person for an offence, the affidavit shall state the authorised
person helieves, and the grounds for such beliel, thal the relevant person




(6)

(7)

committed the offence, and is the subject of an investigation for the
offence.

An application for a restraint order in respect of property for the purposes
of a confiscation order shall be in writing and shall be supported by a
affidavit indicating the grounds upon which an authorised person
reasonably believes that the relevant person derived a benefit directly or
indirectly from the commission of the offence.

Where property which is the subject of an application for a restraint order
is the property of a third party, the affidavit shall indicatc that the
authorised person believes, and the grounds for his belief, that the
properly the subjeet of the application is property in which the relevant
person has an interest.

24. Restraint Order.

(1)

(2)

Where the enforcement authority applies to the Court for a restraint order
in accordance with this scction, and the Courl is satis(ied having regard to
the facts and beliels sct out in the affidavit in support of the application
and any other rclevant maller that there are reasonable grounds to suspect
that subsection (1)(a) is satisfied or therc arc rcasonable grounds to
believe that any onc of subscctions (1)(b) and (1)(c) are satisfied. it may
make an order in accordance with subsection (2) —
(a)  where the relevant person has not been convicted of an offence, that
he committed an offence and that the person is either the subject of
a criminal investigation or has been charged with an oftence;

(b)  where the application for a restraint order is made for the purpose
of securing property for a confiscation order, a benefit recovery
order or an extended recovery order, that the property could
properly be the subject of any such application; or that the relevant
person derived a benefit from the commission of the offence and
has an interest in that property; ot

(¢c) where the application for a restraint order relates to terrorist
praperty, that the property so relates.

The Court may order any one or more of the following —

(a)  that the property, or such part of the property as specified in the
order, is not to be disposed of, or otherwise dealt with, by any
person, except in such manner and in such circumstances (il any) as
are specified in the order;

(b)  that the property, or such part of the property as is specificd in the
order. shall be seized, taken into possession, delivered up for
safekeeping or otherwise secured by a named authorised officer, the
enforcement authority or such other person appointed for this
purpose by the Court; or
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4)

()

if the Court is satisfied that the circumstances so require, direct a
Receiver 1o take custody and control of the property, or such part of
the property as is specified in the order and to manage or otherwise
deal with the whole or any part of the property in accordance with
any dircction from the Court.

Where a Receiver has been appointed under subsection (2)(c) in relation
to property, he may do anything thal is reasonably nceessary to preserve
the property and its value including, without limiting the generality of this
subsection —

(a)
(b)

(c)

(d)

(e)

becoming a party to any civil proceedings that affect the property:

ensuring that the property is insurcd and that all obligalions in

respect of the property are satisficd;

realising or otherwise dealing with the property if it is perishable.

subject to wasting or other forms of loss, its value volatile. or the

cost of its storage or maintenance is likely to exceed ils value,

provided this power may only be exercised without the prior

approval of the Court where —

(1) all persons known by him te have an interest in the property
consent to the realisation or other dealing with the property;

(i) the delay involved in obtaining such approval is likely to
result in a significant diminution in the value of the property;
or

(iii) the cost of obtaining such approval would. in his opinion, be
disproportionate to the value of the property concerned;

where the property consists, wholly or partly, of a business —

(i)  employing, or terminating the employment of, persons in the
business;

(i)  doing anything that is necessary or convenient for carrying
on the business on a sound and lawtul commercial basis; and

(iti)  selling, liquidating or winding up the business if it is nat a
viable, going concern, subject to obtaining the prior approval
of the Court;

where the property includes shares in a company, exercising rights

attaching to the shares as if he were the registered holder of the

shares.

Where the Court has appointed a Receiver, it may make further orders —

(a)

(b)

rcgulating the manncr in which the person may exercise his powers
or perform his duties under the restraint order;

determining any question relating to the property to which the
restraint order relates, including any question with respect to the
property to which the restraint order relates relating to the liabilities
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of the owner or the exercise of the powers, or performance of the
duties, of the person appointed; and
(¢) directing the owner or anocther person to do any act or thing
nceessary or convenient 1o be done to enable the person appointed
to take custody and control of the property in accordance with the
restraint order.
A restraint order in respect of property may be made whether or not there
is any evidence of risk of the property being disposed ofl or otherwise
dealt with, in such a manner as would defeat the operation of this Act.

25. Notice of Restraint Order.

Where a restraint order is made, the enforcement authority shall, within two
working days of the making of the order, or such other period as the Court may
direct, give notice of the order to persons affected by the order.

26. International requests.

(1)

(2)

(3)

(4)

This section applies —

(a) ifarestraint order under section 24 has been made: or

(b) in respect of an offence under the law of a forcign jurisdiction in
relation to acts or omissions which, had they occurred in The
Bahamas, would have constituted an offence in The Bahamas and a
request for assistance has been made by the (oreign jurisdiction for
the restraint, confiscation or civil forfeiture of property relating Lo
such acts or omissions, or for information or evidence that may be
relevant to the proceeds. benefits or instrumentalities of the ofTence.

Where the enforcement authority believes that property in which the
relevant person has an interest is situated in a foreign jurisdiction, it may
request assistance from that forcign jurisdiction to enforce the restraint
order in that foreign jurisdiction.

The appropriate authority of a Member State of the United Nations may
request assistance and such request shall be facilitated by the Competent
Authority save if any grounds of refusal exist at common law inclusive of
breaches of natural justice.

The Compcetent Authority may decline 1o exercise its power under this
section unless the appropriate authority undertakes to make such
contribution towards the cost of the exercise as the Competent Authority
considers appropriate.
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27.

Court may make further Orders when making Restraint Order.

(1)

(2)

(3)

S

Where a Court makes a restraint order, it may, at the time when it makes
the order or at any later time, make any further orders that it considers
appropriate to ensure the utility of the order.

Without limiting the gencrality of subsection (1), the Court may on the

application of any person affected make —

(a) an order revoking the restraint order or varying the property (o
which it relates;

(b) an order varying any condition to which the restraint order is
subject;

(¢) an order directing the owner or the relevant person or a director or
officer specified by the Court of a body corporate that is an owner
or the relevant person to give to the enforcement authority and to
any Receiver appointed pursuant to section 24(2)(c) a sworn
statement setting out particulars of all property wherever situated or
dealings with such property. of the owner or the relevant person, as
the Courl thinks proper:

(d) an order to provide for mecting. out of the property or a specilied
part of the property, all or any of the following —

(i)  the relevant person’s reasonable living expenses, including
the reasonable living expenses of his dependants, if any, and
reasonable business expenses; or

(i)  the rclevant person’s reasonable, proportionate and specified
expenses  in defending any related criminal charge or
proceedings under this Act.

A Court may make provision under subsection (2)(d) for rcasonable

living and business expenses only if —

(a) the application is to be made before those expenses are incurred;

(b)  the relevant person satisfies the Court that he cannot meet such
expenses out of assets that are not subject to a restraint order;

(¢)  the relevant person has disclosed the extent of all his interests in all
assets in which he has any interest and the Court determines it is in
the interest of justice to make such a provision; and

(d) the application must be supported by evidence which cxplains how
those expenses shall be incurred.

Where a person is required to give a statement pursuant to subsection (2)
(c), the person is not excused from making the statement on the ground
that the statement might incriminate the person, or make the person liable
(o a confiscation order, benefit recovery order, extended benefit recovery
order or a penalty.




Where a person makes a statcment pursuant to an order under subsection
(2)(c), anything disclosed in any statement and any information, document
or thing obtained as a direct or indirect consequence of the statement is
not admissible against the perscn in any criminal proceeding except a
procceding in respect of the [alsity of the statement.

28. Exclusion of property from Restraint Order.

(1)

“4)

Where a person who is not the relevant person has an interest in property
that is subject to a restraining order makes an application to the Court to
exclude his interest trom the order, the Court may grant the application if
it 1s satisfied

(a) that the property interest which is the subject of the application is
not property in which the relevant person has an interest;

()  that the property is not or does not represent proceeds or an
instrumentality, and that the applicant was not, in any way, involved
in the commission of the offence in relation to which the restraining
order was made;

(c)  where the applicant acquired the interest before the commission of
the offence, that the applicant did not know that the relevant person
would use, or intended to usc, the property in or in connection with
the commission of the offence;

(d)  where the applicant acquired the intcrest at the time of or after the
commission or alleged commission of the offence. that the interest
was acquired in circumstances which would not arouse a reasonable
suspicion that the property was proceeds or an instrumentality of
crime.

For the purposes of this section, value of the applicant’s interest shall be in

proportion to the lawful consideration the applicant provided to the

relevant person.

Where a relevant person who has interest in property, that is subject to a

restraint order, applies to the Court to exclude his interest from the order,

the Court shall grant the application only if it is satisfied —

(a)  in the case of an order that secures property for a confiscation order.
that the property is not the proceeds or an instrumentality of crime
or terrorist property; and

(b)  in the casc of an order that secures property for a benefit recovery
order, or cxtended benelit recovery order, that a benefit recovery
order or exiended benefit recovery order cannot be made against the
relevant person.

Where property is restrained to secure it for the purposes of a confiscation
order, a benefit recovery or an extended benefit recovery order, a Court
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29.

30.

may decline to exclude property from restraint under this section unless
satisfied that each of the relevant provisions for exclusion apply.

Contravention of Restraint Order.

(1)

(2)

A person or any director of a legal person who knowingly contravenes a
restraint order by disposing of or otherwise dealing with property that is
subject 1o the restraint order commits an offence and is liable upon
conviction on indictment to imprisonment for a period not cxcceding
twenty-five vears or to a fine or both; or if the person is a legal person to a
fine.

Where a restraint order is made against a property and the property is
disposcd of or otherwise dealt with in contravention of the restraint order,
and the disposition was for insufficient consideration or the purchaser did
not act in good faith, the enforcement authority may apply (o the Court for
an order that the disposition or dealing be set aside.

Seizure Order for property subject to Restraint Order.

(1)

(4)

On application by the authorised ofticer, the Court may make an order for
the enforcement authority to search for and seize property that is the
subject of a restraint order, or property which the Court reasonably
believes is an instrumentality of crime. or terrorist property. provided it is
satisfied that the restraint order may not be effective to preserve the
subject of the restraint order.

An order under this section may also grant power to a person named in the

order to enter any premises to which the order applics, and to use all

necessary force to effect such entry.

If during the course of searching under an order granted under this

section. the person named in the order finds anything that he believes on

reasonable grounds —

(a)  will afford evidence as to the commission of an offence; or

(b) is of a kind which could have been included in the order had its
existence been known of at the time of application for the order,

he may seize that property or thing and the scizure order shall be deemed

to authorise such seizure.

Except where the Court orders otherwise, property seized under this

section shall be retained by the enforcement authority until further order

of the Court unless required as evidence in any criminal proceedings.
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31.

32.

33.

Protection of the Receiver.

Where a Court has appointed a Reeciver in relation to property, he shall not be
liable for any loss or claim arising out of the exercise of powcers conferred upon
him by the order or this Part unless the Court is satisfied thal —
(a)  the applicant has an interest in the property in respect of which the
loss or claim is made; and
(b) the loss or claim arose by reason of the negligence or reckless or
intentional misconduct of the person appointed.

Duration of Restraint Order.

Unless the Court otherwise orders in the interest of justice, a Court which makes
a restraint order pursuant to this Part upon the basis that a person is the subject
of an investigation shall discharge the order upon application if the person is not
charged within three vears of the date of the original order or up to the
conclusion of any proceedings commenced, whichever is the later.

CONFISCATION AND BENEFIT RECOVERY ORDERS

Application for Confiscation Order.

(1) Where a relevant person is convicted (whether before a magistrales’ court
or the Supreme Court), the enforcement authority may apply for onc or
more of the following orders, which shall be determined by the Court
before which the relevanl person was convicted —

(a) a confiscation order against property that is proceeds or an
instrumentality of that offence or terrorist property:

(by  a benefit recovery order; or

(¢)  an extended benefit recovery order against the person.

(2)  Lxcept with the leave of the Court, the enforcement authority must make
an application under subsection (1) within six months of the date upon
which a relevant person was convicted of the offence.

(3)  The Court shall grant leave under subsection (2) only if it is satisfied that
it is in the interests of justice to do so.

(4)  The enforcement authority may amend an application for a confiscation
order, a benefit recovery order or an extended benefit recovery order at
any time prior to the final determination of the application by the Court,
providing that reasonable notice of the amendment is given to affected
persons.

(5)  Where an application under this section has been finally determined, the
enforcement authority may not make a further application for a
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(6)

confiscation order, benefit recovery order or an extended benefit recovery
order in respect of the same ofTence without the leave of the Court.
The Court shall not give such leave unless it is satisfied that—

(a)  the property or benefit to which the new application relates was
identified aller determination of the previous application: or

(b) necessary evidence hecame available after the previous application
was determined; and

(c) itisin the interests of justice to do so.

For the purposes of this section, a person shall also be treated as convicted

of an offence if—

(a) he is found not guilty by reason of insanity following a
determination that the criminal acts were committed; or

(b)  the Court takes the offence into consideration with the consent of
the convicted person when passing sentence.

Application for Confiscation or Benefit Recovery Order.

(1)

On application by the enforcement authority the Court may treat a person
as convicted for the purposes of section 33 where —

(a)  that person was charged with an offence, a warrant for his arrest
was issued in rclation to the charge and reasonable attempts to
arrcst him pursuant o that warrant have been unsuccesslul during
the period of six months commencing on the day the warrant was
issued; or

(b)  that person was charged with an otfence but died without the charge
having been determined,

having regard to all the evidence before the Court that such evidence is of
sufficient weight to support a conviction for the offence.

For the purposes of subscetion (1)(a). a person shall be deemed to have
been convicted on the last day of the period referred to in that subsection.

The enforcement authority may not make application under section 43 for
an extended benefit order in the case of a person deemed to be convicted
under this section.

Where a person has died, any notice authorised or required to be given to
a person under this Part may be given to the person’s legal personal
representative.

A reference in this Part to a person’s interest in property is, if the person
has died, a reference to an interest in the property that the person had
immediately before his death.
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35. Service of application and appearances.

(1)

Where the enforcement authority makes an application for an order under

section 34(1)—

(a) it shall serve a copy of the application, which shall include a
affidavit setting out all of the facts and matters upon which the
enforcement authority relies, on the person convicted and on any
other person whom the enforcement authority has reason to believe
may have an interest in the property;

(b)  the person convicted and any other person claiming an interest in
the property may appear and adducc evidence at the hearing of the
application; and

(¢)  the Court may, at any time before its final determination of the
application, direct the enforcement authority to provide such notice
as the Court deems appropriate Lo any person who, in the Court’s
opinion, appears to have an interest in the property.

The absence by absconding or death of the person, or of any person to

whom notice has been given, does not prevent the Court [rom making an

order in their absence.

The Court may waive the requirements under subsection (1) to give notice

if —

(a)  the person convicted is before the Court; and

(b)  the Court is satistied either that any other person who has an
interest in the property is present before the Court or that it is fair to
waive the requirement despite any such person not being present.

36. Procedure on application.

8y

Where an application is made for an order under section 34. the Court
may. in determining the application, have regard to any evidence received
in the course of the proceedings against the person convieted.

Where an application for an order under section 34 is before the Court
before which the rclevant person was convicted, the Court may, if
satisfied it is rcasonable 10 do so. defer imposing a sentence until it has
determined the application.

Where the Court determines not to defer imposing sentencc, it shall leave
out of account in deciding the appropriate sentence any [inancial orders
which it may otherwise consider appropriate.

Where the Court does defer imposing sentence, it shall determinc the
extent of any order under section 34 before considering any other
financial order.
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37.

Confiscation Order on conviction.

(1)

4

(6)

(7)

A confiscation order is an order in rem, following conviction for an
offence, to forfeit to the Crown property that is the proceeds or
instrumentalities of that offence or terrorist property.

The Court may make an order under this section if’ the enforcement

authority has applied to the Court for an order under section 33, or if the

Court belicves it is appropriale to make such an order.

Where the Court is satislied that property—

(a) is the procecds of crime or terrorist property the Court shall order
that such property be confiscated; or

(b) is an instrumentality of crime the Court shall order that it be
confiscated.

In considering whether to make a confiscation order relating to an
instrumentality, the Court may have regard to the rights and interests of
third parties taking into account the interests of justice and in particular
having rcgard to the public interest in the confiscation of the
instrumentalities of crime.

In determining whether property is—

(a) an instrumentality, the Court may infer that the property is an
instrumentality if it was in the relevant person’s possession at the
time ot or immediately after the commission of the offence unless
the relevant person satisfies the Court that such inference is
inappropriate:

(b) procceds, the Courl may infer that the property was derived,
abtained or realised as a result of or in connection with the
commission of the offence, if it was acquired or possessed by the
relevant person, during or after the commission of the offence,
unless the relevant person satis{ies the Court that such inference is
inappropriale:

(c) terrorist property, the Court may infer that the property was derived,
obtained or realised as a result of or in connection with terrorist acts
if it was acquired or possessed by the relevant person, unless the
relevant person satisties the Court that such inference is
inappropriate.

Where the Court makes an order under this section in respect of property

other than money, the Court shall specify the monetary amount that it

considers to be the value of the property at the time of its order.

Where a Court 1s minded to make a confiscation order under this section
but the property is no longer available, the Court may make an order in a
monetary value equivalent to the original property.




(3)

Where the Court makes an order under this section, it may give such
directions as are necessary or convenient for giving cffcet to the order.

38. Enforcement of Confiscation Order abroad.

(1)

(2)

This seclion applics if a confiscation order under section 37 has been
madec and the order is no longer subject to appeal.

Where a confiscation order has been made in respect of property which is
situated in a foreign jurisdiction, the enforcement authority may request
assistance from the appropriate authorities in the [oreign jurisdiction to
enforce the said order.

If a request under subsection (2) has resulted in the realisation of properly
in the foreign jurisdiction, the property realised shall be applied in
accordance with the terms of any agreement between The Bahamas and
such foreign jurisdictions and any such realisation shall be treated as
compliance by the relevant person with the terms of the order.

39. Effect of Confiscation Order.

(1)

(2)

(3)

(4)

Subject to subsection (2), where a Court makes a confiscation order, the
property shall vest in the Treasurer of The Bahamas upon the making of
the order.

Where title 1o property is conveyed or transferred by registration, the
property shall vest in the Treasurer by virtue of the order.

Upon the vesting of property, the enforcement authority is authorised to
do anything necessary or convenient to secure registration including
executing instruments for transferring an interest in the property.

Where the Court makes a confiscation order, the property shall not, except
with the leave of the Court and in accordance with any directions of the
Court, be disposed of, or otherwise dealt with before the expiration of the
appeal period applicable to the confiscation order, or, if an appeal is made,
before the appeal 1s finally determined.

40. Exclusion of property from a Confiscation Order.

(1)

@)

A person who is not the relevant person and who has an interest in

property that is subject to a confiscation order may apply to the Court to

exelude his inlerest from the order.

The Court shall grant the application under subsection (1) if satisfied—

(a) that the property is not proceeds of any offence or an
instrumentality; or

(b)  that the applicant was not in any way involved in the commission of
the offence in relation to which the order was made; and
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Py

)

(4)

(¢)  where the applicant acquired the interest before the commission of
the offence, he did not know that the relevant person would use, or
intended to use, the property in or in connection with the
commission of the offence; or

(d)  where the applicant acquired the interest at the time of or afler the
commission of the offence, the interest was acquired in
circumstances which did not provide grounds for a reasonable
suspicion that the property was proceeds of crime or an
instrumentality,

For purposes of subsections (1)(c) and (1)(d), the value of the applicant’s
interest shall be in proportion to the consideration the applicant provided
to the relevant person.

An application under this scction may be made whether or not the interest
in property the subject of the application is or was the subject of a restraint
order.

An application under this section shall not be made more than three
months after the day on which the confiscation order is made.

A person who was served with the application for a confiscation order or
made an appearance at the hearing on the application for a confiscation
order may not, without leave of Court, make an application under this
section after either the confiscation order was made or an application to
exclude the property from restraint under section 28 was considered and
dismissed.

Benefit Recovery Order on conviction.

(h

(2)

4)

(3)

A benefit recovery order is an order in personam requiring the relevant
person to pay an amount cqual to the benefit which he derived as a result
of or in connection with his conviction and related criminal activities.

The Court may make an order under this scction if the enforcement
authority has applicd to the Court for a benefit recovery order or if the
Court considers it appropriate 1o do so.

Where the Court is satisfied that the relevant person has benefited from
his conduct or has benefited from any criminal activity, it shall order him
to pay an amount equal to the value of his benefit.

The Court shall assess the value of the bencefit which a person has derived
from an offence and other criminal activity in accordance with sections 42
to 44,

Where the Court makes a benefit recovery order against a person —

(a) the order shall not, except with the leave of the Court and in

accordance with any directions of the Court, be enforced before the
conclusion of any relevant appeal; and
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(6)

(7)

(8)

(9)

(b) il, after the relevant appeal date, the order has not been varied or
quashed, the order shall then be enforced and any proceeds applied
in accordance with this Part and any directions given by the Court.

Where the enforcement authority has applied to the Court for a benefit
recovery order, it shall provide to the Court and serve upon the relevant
person a statement setting out an assessment of the value of the benefil
obtained by the relevant person and the Court may, for the purposes of
determining whether benefit is established and the value of the benefit,
treat any acceptance by the relevant person of the allegations set oul in the
statement as conclusive of the matters to which it relates.

‘The Court shall require the relevant person who has been served with a
copy of a statement under subsection (6) to respond to each and every
allegation in it and, in so far as he does not accept any allegation. to
indicate on oath any facts upon which he proposes to rely.

The Court may treat the relevant person’s failure to respond or to indicate

the facts upon which he will rely as his acceptance of every allegation in

the statement other than —

(a) an allegation regarding whether he complied with the requirement;
and

(b) an allegation that he has benefited from the offence or that he
obtained any property or advantage as a result of or in connection
with the commission of the offence.

For the purposcs of this section “relevant appeal” where used in relation
to a benefit recovery order made in consequence of a person's conviction
means—

(a) the date on which the period allowed by rules of Court for the
lodging of an appeal against a person's conviction, or for the
lodging of an appeal against the making of a benefit recovery order,
cxpires without an appeal having been lodged, whichever is the
later; or

(h)  where an appeal against a person's conviction or against the making
of a benefit recovery order is lodged, the date on which the appeal
lapses in accordance with the rules of Court or is finally
determined, whichever is the laler.

42. Determination of the value of benefit.

()

For the purposcs of this Part, the value of the benefit derived by a relevant

person from an offence and other criminal activities may include —

(a)  any money or other property received by the relevant person, or by
another person at the request or by the direction of the relevant
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43.

(2)

person, as a result of or in connection with the commission of the
otfence:

(b)  the value of any property that was derived or realised, directly or
indirectly, by the relevant person or by another person at the request
or by the direction of the relevant person, as a result of or in
connection with the commission of the oflence;

(c)  the value of any service, financial or pecuniary advantage provided
for the relevant person or another person, at the request or by the
direction of the relevant person, as a result of or in connection with
the commission of the olTence; or

(d)  unless the Court is satisfied that the increase was unrelated to the
commission of the offence, any increase in the value of property in
which the relevant person has an interest in the period beginning
immediately before the commission of the offence and ending at the
date the Court makes its order,

but does not include any property confiscated under this Part.

In calculating, for the purposcs of a bencefit recovery order, the value of

henefit derived by the relevant person [rom the commission ol an offence

(a) any expenditure in connection with the commission of the offence
shall not be excluded; and

(b) the Court shall make such adjustment as is necessary to prevent a
benefit from being counted more than once.

Where the benefit derived by the relevant person was in the form of illegal
property, the Court may, in determining the value of that property, have
regard to evidence given by a law enforcement officer or other person
whom the Court considers has expert knowledge of the value of that type
of property.

Extended Benefit Recovery Orders.

(1)

(2)

An extended benelit recovery order is an order in personam for the
relevant person to pay an amount not restricted to the benelit obtained
from the offence for which he has been convieted.

Upon the relevant person’s conviction, the enforcement authority may

apply to the Court for an extended benefit recovery order under this
section.

Where an application is made under subsection (2), any order made must
take into account any amount realised by virtue of any order made against
the relevant person under any previous order made under this Part.
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(4

(7)

(9)

Where an application under subsection (2) is made, the Court may assess
the benelit derived by the relevant person in accordance with subsection
(7) if it is satisficd that —

(a)  the relevant person has been convicted of an offence which might
carry a sentence of imprisonment;

(b)  the offence upon which the application is based is the third such
offence of which the relevant person has been convicted, either in
relation to the current proceeding or at any other time within ten
yvears preceding the relevant person’s conviction for the serious
crime that is the subject of the application before the Court.

An extended benefit recovery order shall not be made if the value of the

benefit is less than one thousand dollars and the Minister may from time

to time by regulation vary this minimum monctary amount.

For the purpose of making an extended benefit recovery order under this
section, the Court may have regard to cvidence received in the course of
the proceedings against the relevant person.

In assessing the value of the benetit derived by the relevant person for the
purposes of an extended benefit recovery order, the Court shall, subject to
subsection (8), include —

(a) any property transferred to the relevant person at any time after the
commencement date. at the earliest time he or she appears Lo have
held it;

(b) any property held by the relevant person at any time after the date
of his conviction for the present offence, or al the carliest time he
appears to have held it: and

(¢) all expenditure and gifts made by the relevant person after the
commencement day of the order.

For the purposes of this Part, the commencement day is the first day of the
period of six years before the relevant person committed the offence. or
where there are two or more otfences, the earliest of those dates.

The Court shall not treat property as benefit specified property or
expenditure if the relevant person proves upon the balance ol probabilitics
that —

(a) in the casc of property, the property was not used in, or in
connection with, any criminal conduct and was not derived or
realised, directly or indirectly, by the relevant person from any
criminal conduct;

(b)  in the case of an expenditure or gift caught by the act, the property
expended or gifted was lawfully acquired and was not derived or
realised, directly or indirectly, by any person from any criminal
conduct; or

Page - 38



44.

(10)

(11)

(12)

(¢) to include any item of property, expenditure or gift would posc a
signilicant risk of injustice.

Where the enforcement authority has applied to the Court for an extended

benefit recovery order. it shall provide to the Court, and serve upon the

relevant person, a statement setting out an assessment of the value of the

extended benefit oblained by the relevant person.

The Court shall, for the purposcs of determining whether an cxtended
benefit is established and its value, treat any acceptance by the relevant
person of the allegations set out in the statement under subsection (10) as
conclusive of the matters to which it relates.

The Court shall require any relevant person served with a copy of a
statement under subscction (10) to respond to cach allegation in it and, in
so far as he does not accept any allegation, to indicate on oath any facts
upon which he proposes to rely.

The Courl may treal the relevant person’s failure to respond or to indicate
the facts upon which he will rely as his acceptance of every allegation in
the statement other than an allegation regarding whether he complied with
the requirement,

Amount recovered under Benefit and Extended Benefit Recovery
Order.

(1)

(4)

‘The amount to be recovered under a benefit recovery or extended benefit

recovery order shall be the amount specified in the order under sections 41

and 43 or, if a certificate is issucd pursuant to subscction (6), for the lesser

amount speeified in the certificate.

The amount specified in the order shall be paid by no later than six

months [ollowing the date of the recovery order.

I the amount required to be paid by a rclevant person under a confiscation

order is not paid when it is required to be paid. he must pay interest on the

amount for the period for which it remains unpaid, and —

(a) the rate of interest is the same rate as that for interest on civil
judgment debts:

(b)  the amount of the intcrest must be trcated as part of the amount to
be paid under the confiscation order.

In the event that the order is not paid by the date identified in subsection

(2), the relevant person shall serve a sentence of imprisonment in default

of payment consecutively to any sentence imposed for the criminal

conduct, if any, and such sentence will be determined by reference to the

provisions and dcfault table contained in the Second Schedule.

Where the Court imposes a term of imprisonment under subsection (3), it
shall direct that —

Page - 39



(6)

(7

(8)

(9)

(10)

(a) notwithstanding any term of imprisonment imposed, the unpaid
amount will remain due and owing; and

(b) that any law regarding the remission of sentences of prisoners
serving a lerm of imprisonment shall not apply to the term of
imprisonment imposed under subsection (3).

The Court shall grant a certificate on the application of the relevant persen
pursuant to this section if, having regard to the facts and beliefs set oul in
the affidavit in support of the application and any other relevant matter
that there are reasonable grounds to believe that —

(a) the value of the financial resources held by the relevant person has
declined to the extent that it is less than the benefit recovery order
or extended benefit recovery order: and

(b) itis considered by the Court appropriate in the interests of justice to
reduce the order.

An application made pursuant to subsection (5) —

(a)  must be supported by a sworn affidavit of the relevant person and of
any other person upon whose evidence the relevant person proposes
to rely;

(b)  shall be served upon the enforcement authority together with any
supporting evidence.

The Court may extend time to pay pursuant to subsection 2(b) until an
application pursuant to subscction (5) is finally determined, dismissed or
withdrawn if it appears to the Court to be in the interests of justice to do
50.

Where a certificate is granted pursuant to subscction (5), it shall specily a
monetary amount equal to the total value of the financial resources held
by the relevant person or subject to his effective control.

The Court may, on the application of the enforcement authority within
three years after the grant of the certificate, vary or revoke it or issue a
benefit recovery or extended benefit recovery order in a ncw amount,
when —

(a) it is made aware of [acts that would have led it to a different
conclusion regarding the granting of a certificate or the amount of a
certificale; or

(b)  the value of the assets held by the relevant person not yet realised
increase in value or the relevant person acquires possession or
control of new and additional assets which, had they been available
at the date of the certificate, would have resulted in the certificate
not being granted or granted for a higher amount.
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46,

47.

PROVISIONS RELATIVE TO RESTRAINT, CONFISCATION AND

BENEFIT RECOVERY ORDERS

Satisfaction and discharge of orders.

(M

(2)

An order made under this Part—

(a)  is satisfied by payment of the amount due or transfer of the property
due under the order;

(b) is discharged, if the conviction on the basis of which the order was
made is quashed and no conviction for the offence or offences is
substituled; or if the order itsell'1s quashed.

A relevant person’s conviction for an offence shall be taken to be quashed

inany casc —

(a)  where that person is convicted of the offence, il the conviction is
quashed or set aside;

(b)  where that person is granted a pardon in respect of the convietion
for the offence.

Appeals.

(1

There shall be a right of appeal (o the Court of Appeal against the making
of or the refusal to make any order under this Part by any person affected
bv the application or order.

Any application to appeal against the grant, or the refusal to grant, an
order under this Part shall be made in accordance with the procedural
rules applicable to appeals against sentence.

There shall be a right of appeal to the Privy Council by any party affected
by an adverse ruling of the Court of Appeal.

Realisation of property.

(1

(2)

Where an order is made under this Part, and the order is neither subject to
appeal, nor discharged, the Court may. on application by the enforcement
authority, exercise the powers conferred upon the Court by this section.

The Court may appoint a Receiver to take possession and contrel of, and

then to realise —

(a)  where a confiscation order has been made, the property subject 1o
confiscation pursuant Lo that order; and

(b)  where a benefit recovery order or extended benefit recovery order
has been made, any properly in which the relevant person has an
interest.
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Where a Receiver has already been appointed pursuant to section 23 (2)
(c), any order made pursuant to subsection (2) may be made in respect of
that receiver.

‘The Court may make any further orders to assist the receiver in the
discharge of his duties that the Court considers are reasonably necessary.

'The Court shall, in respect of any property, exercise the powers conferred
by this section provided that any person asserting any interest in the
property has had a reasonable opportunity to make representations Lo the
Court.

48. Application of monetary sums.

(1)

(3)

Monetary sums in the hands of the Receiver shall, after any such

payments as the Court may direct to be made out of those sums, be paid

to the Registrar of the Court and applied on the relevant person’s behalf
towards the satisfaction of the order made under this Part in the manner

provided by subsection (3).

If, after payment of the amount payable under the order made under this

Part, any sums under subsection (1) remain in the hands of the Receiver,

such sums shall be distributed amongst persons who held property which

has been rcaliscd under this Part and in such propertions as the Court
dirccts, after giving a rcasonable opportunity for those persons (o make
represenlations to the Court.

Property received by the Registrar of the Courl in payment of amounts

due under an order made under this Part shall be applied as (ollows—

(a) if reccived from a Receiver under subsection (1), it shall first be
applied in payment of the Court approved remuneration of the
Receiver and the Court approved cxpenses of the management of
the property; and

(b)  the balance shall be paid or transferred to the Confiscated Assets
Fund.

49. Application of the powers under this Part.

(1)

The powers contained in Lhis Part —

(a)  shall be exercised -

(1)  with a view to the value for the time being of property being
made available (by the property’s realisation) for satisfying
any final order under this Part that has been or may be made
against the relevant person;

(if)  in a case where an order, not being a restraint order, has not
been made, with a view to securing that there is no
diminution in the value of property;
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(2)

(3)

4)

(i11)  without taking account of any abligation of the relevant
person or a recipient of a tainted gift caught by the act if the
obligation conflicts with the object of satisfying any
contiscation order that has been or mayv be made against the
relevant person;

(b)  may be exercised in respect of a debt owed by the Crown.

Subsection (1) has effect subject to the following rules —

(a)  the powers must be cxerciscd with a view to allowing a person.
other than the relevant person or a recipient of a gift caught by the
act, to retain or recover the value of any interest held by him:

(b)  in the casc of property held by a recipient of a gift caught by the
act, the powers must be exercised wilh a view 1o realising no more
than the value for the time being of the gift;

(c) ina case where a final order has not been made against the relevant
person, property must not be sold if the Court so orders under
subsection (3).

If. on an application by the relevant person, or by the recipient of a gift
caught by the act, the Court decides that property cannot be replaced it
may order that it must not be sold.

The Court may revoke or vary an order made under subsection (3).

PART V - NON CONVICTION BASED CIVIL FORFEITURE

50. Preliminary matters regarding civil forfeiture orders.

(1

2)

An order for civil forfeiture is an order in rem, granted by the Supreme

Court in the exercise of its civil jurisdiction to forfeit o the Crown

property that is or represents proceeds or instrumentalities or terrorist

property.

‘The Court, on an application by the enforcement authority, shall grant a

civil forfeiture order in respect of property within the jurisdiction of The

Bahamas where it finds. on a balance of probabilitics. that such property is

proceeds of criminal conduct, an instrumentality or terrorist property.

In order to satis(y the Court under subscction (2)—

(a)  that property is proceeds, 1t is nol necessary o show that the
property was derived directly or indirectly, in whole or in part, from
a particular criminal offence, or that any person has been charged in
rclation to such an offence; only that it is proceeds from a criminal
offence or offences:
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(4)

&)

(b)  that property is an instrumentality, it is not necessary to show that
the property was used or intended to be used to commit a specific
criminal offence, or that any person has been charged in relation to
such an offence; only that it was uscd or intended to be used to
commit some criminal offence or offences;

(c)  that property is terrorist property, il is not necessary to show that the
property —

(i)  was derived from a specific terrorist act;

(ii)  has been or is being or is intended to be used by a terrorist
organisation, or to commit a specific terrorist act, as long it is
shown that it has been, is being or is intended to be used by
some terrorist organisalion or to commit some terrorist act;

(iii)  is owned or controlled by or on behalf of a specific terrorist
organisation, as long as it is shown to be owned or controlled
by or on behalf of some terrorist organisation:

(iv)  has been provided or collected for the purpose of supporting
a specific terrorist organisation or funding a specific terrorist
act, as long as it is shown to have been provided or collected
for the purpose of providing support to some terrorist
organisation or [unding some terrorist act; or

(v) that any person has been charged in relation to such conduct,
provided always the evidence reveals that the property is
connected to terrorism however evidenced.

An application for civil forfeiture may be made in respect of property into

which original proceeds have been converted either by salc or otherwise.

For the purposes of making a determination under subsection (2), proot

that a person was convicled, found guilty or found not criminally

responsible (but was found to have committed the criminal act) is proof

that the person committed the conduct,

Property may be found to be proceeds under subsection (2) even if a

person was acquitted of any offence(s). if charges were withdrawn before

a verdict was returned, or if the proceedings were stayed for any reason.

An Order for civil forfeiture—

(a)  can be sought in respect of property whenever obtained;

(b)  may be granted with respect to property acquired or used before the
Act came into force;

(¢) may be sought where a person now deceased committed the
conduct on which the application for forfeiture is bascd.
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51.

62.

(8)

Civil forfeiture proceedings shall not be brought where the value or
aggregale value ol the property concerned is less than five thousand
dollars.

PROPERTY FREEZING ORDERS

Property Freezing Order.

(1)

(2)

Led

(3)

(4)

Where the enforcement authority reasonably belicves that property is
procceds or instrumentalitics or terrorist property, the enforcement
authority may apply to the Court for a property [reezing order in respeet
of such property.

Where the enforcement authority applies to the Court for an Order in
accordance with this section, and the Courl 1s satislied having regard to
the facts and beliefs set out in an affidavit in support of the application,
and any other relevant matter, that there are reasonable grounds to believe
that the property the subject of the application is proceeds of crime, or
instrumentalities, or terrorist property it may make the order.

An application for a property freezing order may be—
(a) made ex parte and without notice;
(b)  heard in camera.

The Court may make a property freezing order to preserve the property
the subject of the application where it is satisfied that there are reasonable
grounds to believe that the property, or part of it, is proceeds, or
instrumentalities, or terrorist property.

Within seven days of a property freezing order being granted or such other
period as the Court may direct, notice of the order shall be served on all
persons known to the enforcement authority to have an interest in the
property aflected by the order, and such other persons as the Court may
direct.

Additional property Freezing Orders.

(D

Where the Court makes a property freezing order, the Court may, at the

time when it makes the order, or at any later time, make any further orders

that it considers appropriatc upon the application of the enforcement

authority or any person alTected by the order.

Without limiting the generality of subsection (1), the Court may make any

one or more of the following orders —

(a) an order that the property or part of the property specified in the
property freezing order shall be seized. taken into possession,
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(4)

(b)

(d)

delivered up for safe-keeping or otherwise secured by the
enforcement authority;

an order that the property or part of the property specified in the
freezing order shall be dealt with in a particular manner including
by an encumbrance which is ordered by the Court on such property
in favour of the enforcement authority together with an order that
prohibits any other encumbrance, or by a prohibition regarding
dealing in or with such property:

an order to appoint a Receiver to take custody or control of the
property or a part of the property that is specified in the property
freezing order, and to manage or otherwise deal with the whole or
any parl of the property in accordance with any directions of the
Coutt;

such other order for the preservation, management or disposition of
the property or part of the property specified in the property
freezing order as the Court considers appropriate.

Any costs associated with the appointment of a Receiver and the work
subsequently undertaken hy him pursuant to the appointment shall be paid
from assets over which the Receiver is appointed provided such cosls
have been approved by the Court.

Where a Receiver has been appointed under paragraph (c) of subsection
(2) in relation to property, he may do anything that is reasonably
necessary to preserve the property and its value including, without
limiting the generality of this section —

(a)

(b)
(¢)

by becoming a party to any civil proceedings that affect the

property:

by ensuring that the property is insured;

by realising or otherwise dealing with the property if it is

perishable, subject to wasting or other forms of less, its value

volatile or the cost of its storage or maintenance likely to exceed its
value, subject to the proviso that this power may only be exercised
without the prior approval of the Court in circumstances where -

(i)  all persons known by the Receiver to have an interest in the
property consent to the realisation or other dealing with the
property,

(ii) the delay involved in obtaining such approval is likely to
result in a significant diminution in the value of the property:
ar

(ii) the cost of obtaining such approval would, in the opinion of
the Receiver, be disproportionate to the value of the property
concemed;
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(6)

(7

(d)  if the property consists, wholly or partly, of a business —
(i)  employing, or terminating the employment of persons in the
business;
(ii) doing any other thing that is nccessary or convenicnt for
carrying on the busincss on a sound commercial basis;
(iii) selling, liquidating or winding up the business if it is not a
viable concern, subject to obtaining the prior approval of the
Court; or
(iv) if the property includes shares in a company, exercising
rights attaching to the shares as if the trustee were the
registered holder of the shares.
The Court may exclude from the property freczing order—

(a) such amount as it considers appropriate for the payment of
reasonable living expenses o any person whose property is the
subject ol a property freezing order; and

(b) such amount as it considers appropriate for the payment of
proportionate, reasonable legal expenses incurred by any person
whose property is the subject of a property freezing order.

The Court shall not exercise its discretion to exclude an amount in

subscction (5) unless it is satisfied that the person cannot meet such

cxpenses out of property that is not subject to a property freezing order
and the Court determines that it is in the interests of justice to make such
an exclusion.

Where a Court has made a property freezing order, it may upon
application by anyone with an interest in the properly or by the
enforcement authority and at any time make any further order or orders in
respect of the property including an order to revoke the freezing order or
to vary the order, where it appears to the Court to be in the interests of
justice to do so.

PROPERTY SEIZURE ORDERS

53. Property Seizure Order.

(1)

The Court may make a seizure order under this section on application by

the enforcement authority, permitting an authorised officer to search for

and seize property that the Court finds could be the subject of a property

[reezing order under section 51 in the following circumstances—

(a) a property freezing order would not be effective to preserve the
property: or
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(2)

)

(b)  there is a reasonable suspicion of risk of dissipation or alienation of
the property if the order is not granted.

If during the course of a search under an order granted under this section,
an authorised officer finds any property that he believes, on reasonable
grounds, is of a kind which could have been included in the order had its
existence, or its existence in that place, been known of at the time of
application for the order. he may seizc that property and the seizure order
shall be deemed to authorise such seizure provided notice of the seizure of
the properly is reported within twenty-four hours to the Court and a record
of the seizure of such properly is lefl at the premises from where the
property is seized and is given to the occupier of the premises.

Property seized under an order granted under this section, may only be
retained by or on behalf of the enforcement authority for twenty-eight
days and the enforcement authority may subsequently make application
for a property freezing order in respect of such property.

If the enforcement authority believes that the execution of an order under
this section may give rise to a breach of the peace or to other criminal
conduct. it may request that appropriale law enforcement officers
accompany the authorised officer.

An authoriscd officer for purposes of this section shall be an officer duly
appointed for those purpose by the enforcement authority.

GRANT OF CIVIL FORFEITURE ORDERS

54, Applications for and granting of a Civil Forfeiture Order.

()

The enlorcement authority may apply to the Court for a civil forfeiture

order in respect of property which it believes is proceeds or

instrumentalities ol any offence of drug trafficking, money laundering,
corruption, human (traflicking, proliferation of weapons of mass
destruction, tcrrorist property or other any identitied risk.

An application pursuant to subsection (1) shall be made in accordance

with the rules of civil procedure.

Where the enforcement authority makes an application for a civil

forfeiture order against property under this scction —

(a) it shall serve a copy of the application on any person whom the
enforcement authority has reason to believe has an interest in the
property;

(b) any person claiming an interest in the property may appear and
adduce evidence at the hearing of the application; and
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55.

(6)

(7)

(8)

(c) at any time betore the final determination ot the application, the
Court may direct the enforcement authority to provide such notice
as the Court deems appropriate to any person who, in the Court’s
opinion. appears to have an interest in the property.

Service of notice under subsection (2) shall be made in accordance with
the rules applicable in civil Court proceedings.

Any person who asserts an interest in the property and who seeks to
oppose the making of a civil forfeiture order, or who wishes to exclude his
interest from a civil forfeiture order shall tile an appearance in accordance
with the civil procedure rules.

Where an application for a civil forfeiture order is before the Court, the
Court may determine by its own procedures the evidence that may be
adduced before it and shall in particular ensure that any person with an
interest of any nature in the property which is the subject of the
application has an opportunity to make representations to the Court as to
whether an order for civil torfeiture should be granted.

Where the Court is satisfied on a balance of probabilities that any property
specified in the application is proceeds, or instrumentalities, or terrorist
property. it shall grant a civil forfeiture arder in respect of such property.
A civil forfeiture order shall have the effect of vesting the forfeited
property in a named representative of the cenforcement authorily or
specified Receiver who shall be responsible for realizing the property in
accordance with section 58.

Orders to protect legitimate owners.

(H

(2)

It. in the course of a hearing of an application for a civil forfeiture order,
the Court is satistied on a balance of probabilities that any property which
is the subject of the application is procceds, instrumentalities, or Lerrorist
property but that a person is a legitimate owner, the Court shall make any
order it considers necessary to protect that person’s interest in the
property.

A legitimate owner means —

(a) in the case of proceeds, a person who —

(i) was the rightful owner of the property before the criminal
conduct occurred and was deprived of the property by the
criminal conduct; or

(ii)  acquired the property in good faith and {or [air value after the
criminal conduct and did not and could not reasonably have
known the property was proceeds;
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(3)

(b) in the case of instrumentalities, a person who has done all that can
rcasonably be done to prevent the property being used as an
instrumentality; and

(¢c) in the case of terrorist property, a person who can satisly the Court
that he would be a legitimate owner if the property were proceeds
or instrumentalities.

No order may be made under subsection (1) if the property is property that
it is unlawful for the person to possess in The Bahamas.

56. Prohibited appearance of absconders.

A person who has absconded from any process of the Court and is still an
absconder in The Bahamas may not appear, either personally or through a
representative, in a proceeding for civil forfeiture or contest the granting of a
civil forfeiture order.

PROVISIONS RELATIVE TO CIVIL FORFEITURE ORDERS

57. Appeals.

(1)

(2)

An appeal will lic to the Court of Appeal by any person affected by a
decision of the Supreme Court in relation to a property freezing order.

An appeal will lie to the Court of Appeal against the grant, or the refusal
to grant a civil forfeiture order.

58. Realisation of forfeited property.

(1)

@

Subject to any limits in the civil forfeiture order, the enforcement
authority may take such steps to sell, destroy or otherwise deal with
property as it sees fit.

Subject to subsection (1), the enforcement authority—

(a) must realise the value of the property vested in it by the civil
forfeiture order, so far as praclicable, in the manner best calculated
to maximise the realised amount;

(b) or property manager should dispose of the forfeited property as
soon as practicable.

The enforcement authority may incur reasonable expenditure for the

purpose of realising the value of the forfeited property.

Any expendilure incurred by the enforcement authority under subsection

(3) shall be recovered from the amount of money realised by the property
forfeited. In the event thal the sum realised is not sufficient to cover such
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59.

60.

(3)

expenditure, the enforcement authority should recover the balance from
the Contfiscated Assets Fund.

‘The proceeds of the realisation of any property fortfeited as a result of a
civil forfeiture order shall be paid into the Confiscated Assets [und
created under Part X,

Compensation and protection of Receiver.

(1)

4

[lin the case of any property in respect of which an application for a civil
forfeiture order has been made and where a property freezing order has
heen made, the Court does not make a civil forfeiture order or, following
any appeal, the civil forfeiture order is set aside, the person whose
properly it is, may make an application to the Court for compensation.

‘The person making an application referred to in subsection (1) shall
provide at Icast scven clear days’ notice of the application to the OfTice of
the Attorncy-General.

Il the Court has made a decision by reason of which no forfeiture order
could be made in respect of the property, any application for
compensation must be made within the period of three months from the
date of the decision. or, if there is an appeal against the decision, from the
date on which any proceedings on appeal are finally concluded.

The Court may grant an application made under this section in such
amount as the Court thinks reasonable having regard to the loss suffered
and any other relevant circumstances provided that the person affected
suffered loss due to the unwarranted actions of the enforcement authority.

Where the Court has appointed a Receiver in relation to property, the

Receiver shall not be personally liable for any loss or claim arising out of

the exercise of powers conferred upon him by the order or this Part unless

the Court in which the claim is made is satisfied that —

(a) the applicant has an interest in the property in respect of which the
loss or ¢laim is made; and

(b)  the loss or claim arose by reason of the negligence or reckless or
intentional misconduct of the Receiver.

Obtaining information from foreign authorities.

The enforcement authority may makc a request to an appropriate forcign
authority for information or evidence relevant to a civil forfeiture investigation
or proceedings, and may enter into an agreement with such authority relating to
such request and the disclosure or use of any information or evidence received.
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61. Disclosure of information.

()

(3)

(4

Any information obtained or that was obtained on behalf of the Financial
Intelligence Unit in connection with the exercise of any of its functions
may be discloscd to the enforcement authority in connection with any of
the functions of the enforcement authority under this Part.

Information which is held by any of the following persons may be

disclosed to the enforcement authority in connection with the exercise of

any of'its functions under this Part—

(a) Compliance Commission established under the Financial
Transaction Reporting Act (Ch. 365,

(b)  Securities Commission continued under the Securities Industry Act
(No. 10 of 2011);

(c)  Central Bank of The Bahamas; and

(d) The Gaming Board continued under the Gaming Act (No. 40 of
2014).

Intformation which the enforcement authority has obtaincd in connection
with the exercise of any of its functions under this Part may be disclosed
by it (notwithstanding any rules of confidentiality to the contrary) if the
disclosure is for the purposes of a civil forfeiture investigalion or
proceeding in another jurisdiction, where the perpetrator of the criminal
conduct which has given rise to the civil forfeiture proceedings is dead, or
has absconded, his whereabouts arc unknown, or his identity is unknown.

Information which the enforcement authority has obtained in connection

with the exercise of any of its functions under this Part may be disclosed

by it notwithstanding any rules of confidentiality to the contrary if the

disclosurc is for any one of the following —

(a)  consideration of and bringing of proceedings for civil forfeiture
under this Part or the enforcement of any Court order;

(b) a criminal investigation wherever that investigalion may be
undertaken;

(c)  criminal proceedings wherever they may have been commenced.




62.

63.

64.

PART VI - CASH AND PERSONAL PROPERTY

FORFEITURE

General purpose of cash or personal property forfeiture under this

Part.
(1)

(2)

This Part has eftect for the purposes of enabling cash or personal property
which is, or represents, property obtained through unlawful conduct, or
which is intended to be used in unlawful conduct, to be forfeited in civil
proceedings before the CourL.

The powers conferred by this Part are exercisable whether or not any
proceedings have been brought for an offence in connection with the cash
or personal property.

Unlawful conduct.

(1)

Unlaw(ul conduct is any act—

(a)  that is unlawful under any law in The Bahamas; and

(b)  which occurs in a jurisdiction outside The Bahamas and is unlawful
under the law of that jurisdiction.

A Court of summary jurisdiction must decide on a balance of probabilitics

whether it is proved thal—

(a)  any matter alleged constitutes unlawful conduct;

(b)  any cash or personal property is a proceed, or that any person who
used or intended to use or intends to use any cash or personal
property as an instrumentality in unlawful conduct.

Property obtained through unlawful conduct.

(1

(2)

A person obtains property through unlawful conduct (whether his own
conduct or another’s) if he obtains property by or in return for the
unlawful conduct.

In deciding whether any property was obtained through unlawful conduct

(a) it is immaterial whether or not any money, goods or services were
provided in order to put the person in question in a position to carry
out the conduct;

(b) it is not necessary to show that the conduct was of a particular kind
if it is shown that the property was obtained through conduct of one
of a number of kinds, each of which would have been unlawtul
conduct.




SEARCH AND SEIZURE

65. Search by peace officer for cash or personal property.

(h

(2)

(3)

(6)

Il any pecace officer who is lawfully on any premises has reasonable
grounds for suspecting that there is on the premises cash or personal
property —
(a)  which is the proceeds or instrumentalities of crime or any identified
risk; or
(b)  which is intended to be used in the course of unlawful conduct; or
(c)  which is terrorist property,
he may search for the cash or personal property on those premises.
A peace officer may exercise the powers specified in subsection (3) il he
has reasonable grounds for suspecting that a person (hereinafter referred
to as “the suspect™) is carrving cash or personal property—
(a) which is proceeds or instrumentalities of crime or any
identified risk; or
(b) which is intended to be used in the course of unlawful
conduct.
'The peace officer may, so far as he thinks it nccessary or expedient,
require the suspect to permit a search of —
(a) any article he has with him; or
(b)  his person.
Any peace officer exercising powers by virtuc of subsection (3)(b) may
detain the suspect for so long as is necessary for the exercise of the search
and where—
(a) the suspect is a female. she shall only be scarched by a female
peace officer: and
(b)  thc suspect is male, he shall only be searched by a male peace
officer.
The powers conferred by this section are exercisable only so far as
reasonably required for the purpose of finding cash or personal property.
For the purposes of this section, “peace officer” includes—
(a)  an officer of the Royal Bahamas Police Force,
(b)  an officer of the Royal Bahamas Defence Force:;
(¢c) an officer of the Department of Immigration;
(d)  an officer of the Customs Department;
(e) an inspector of Inland Revenue.
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(7)

I'his section does not require a person to submit to an intimate search or
strip search.

66. Approval of Magistrate to conduct search.

(D

(2)

Lad

(3)

The powers conlerred by this part may be exercised only with appropriate
approval unless, in the circumstances, it is not practicable to obtain that
approval before exercising the power.
For the purposes of this section, “appropriate approval® means the
approval of a Magistrate or (if that is not practicable in any case) the
approval of a senior authorised officer.

Lf the powers are exercised without the approval of a magistrate in a case

where —

(a)  no cash or property is seized pursuant to section 67; or

(b)  any cash or property seized is not detamed for more than forty-eight
hours,

the authorised officer who exercised the powers must give a written report

to the person appointed by the Director of Public Prosecutions for that
purp(me.

67. Seizure of cash or personal property.

(1

An authorised officer may seize any cash or personal property that he
finds pursuant to a search lawfully carried out if he has reasonable
grounds for suspecting that the cash or personal property is one or more of
the following —

(a)  the proceeds or instrumentalities of unlawful conduct; or

(5)  intended 10 be used in the course of unlawlul conduct.

An authorised oflicer may also scize cash or personal property if he has
reasonable grounds for suspecting only part of it —

(a) ta be the proceeds ar instrumentalities of unlawful conduct or an
identified risk; or

(b) is intended to be used in the course of unlawful conduct or an
identified risk.

DETENTION AND FORFEITURE

68. Detention of seized cash or personal property.

(1)

Where an authorised officer continues to have reasonable grounds for his
suspicion, cash or personal property seized under section 67 may be
detained initially for a period of seventy-two hours.
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(6)

The period for which the cash or personal property or any part of it may

be detained may be extended by an order made by a magistrate; but the

order may not authorise the detention of any of the cash or personal

property—

(a)  beyond the cnd of the period of three months beginning with the
date of the order;

(b) in the case of any further order under this section, beyond the end
of the period of two years beginning with the date of the first order.

An application for an order under subsection (2) may bc made by an
authorised officer.

A magistrate may make the order if satistied, in relation to any cash or
personal property to be further detained, that there are reasonable grounds
for suspecting that the cash or personal property—
(a) s the proceeds or instrumentalities of unlawful conduct, terrorist
property or of any identified risk and —
(i) its continued delention is justified while its derivation is
further investigated or consideration is given to bringing (in
The Bahamas or elsewhere) proceedings against any person
for an offence with which the cash or personal property is
connected; or
(1)  proceedings against any person for an offence with which the
cash or personal property is connected have been started and
have not been concluded:

(b) is intended to be used in unlawful conduct or an identified risk and

(i)  its continued detention is justified while its intended use is
further investigated or consideration is given to bringing (in
The Bahamas or elsewhere) proceedings against any person
for an offence with which the cash or personal property is
connected, or

(i)  proceedings against any person for an offence with which the
cash or personal property is connected have been started and
have not been concluded.

An application for an order under subscction (2) may also be made in

respect of any cash or personal property seized under section 67(2), and

the Court may make the order if satisfied that —

(a)  the condition in subsections (3)(a), and (b) is met in respect of part
of the cash or personal property; and

(b) it is not reasonably practicahle to detain only that part.

An order under subsection (2) must provide for notice to be given to any

person affected.
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69.

70.

71.

Detained cash to be paid into interest bearing account.

(1)

(2)

If cash is detained under section 68 for more than seventy-two hours, it
must at the tirst opportunity thereafter be paid into an interest-bearing
account and held there; and the interest accruing on the cash is to be added
Lo it on its [orleiture or release.

In the case of cash seized and detained under this Part, the authorised
officer or the person from whom the cash or personal property was scized
after the paying of it into the account may apply to a Magistrate for an
order to release the part of the cash or personal property to which the
suspicion does not relate.

Subsection (1) does not apply if the cash or, as the case may be, the parl 1o
which the suspicion rclates is required as cvidence of an offence or
evidence in proceedings under this Part.

Release of detained cash or personal property.

(1)

2)

(3)

This section applies while any cash or personal property is detained under
section 68.

A Magistrate may direct the release of the whole or any part of the cash ar
personal property if the conditions in section 68 for the detention of the
cash or personal property are no longer met.

An authorised officer may apply to the Court under whose order cash or
personal property is being detained, for an order to release the whole or
any part of it if satisfied that the detention of the cash or personal property
to be released is na longer justified.

Forfeiture of cash or personal property.

(

(2)

While cash or personal property is detained under section 68, an
application for the forfeiture of the whole or any part of it may he made ta
a Magistrate's court by the authorised officer.

The court may order the forfeiture of the cash or personal property or any
part of it if it is satisfied on a balance of probabilities that the cash or
personal property or any part thereof —

(a) s the proceeds of unlawful conduet or an identified risk;

(b) is the instrumentalitics of unlawful conduct or an identified risk;

(c) s intended to be used for the purposes of unlawful conduct or an
identified risk.

In the case of property which belongs to joint owners, the order may not
apply to so much of it as the Court thinks is attributable to the joint
owner’s share, provided that said property is not an instrumentality or a
proceed of unlawful conduct or an identitied risk.
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()

Where an application for the forfeiture of any cash or personal property is
made under this section, the cash or personal property is to be detained
(and may not be released under any power conferred by this Part) until
any proceedings in pursuance ol the application (including any
proceedings on appeal) arc concluded.

72. Appeal against forfeiture order.

(1)

(2)

3)

(3)

Any party to proceedings who is aggrieved by the forfeiture order made
under section 71 in respect of detained cash or personal property may
appeal to the Supreme Court.

An appeal under subsection (1) must be made within the period ol twenty-
eight days beginning with the date on which the order is made.

The appeal is (0 be by way of a rehearing.

The Supreme Court may make any order it thinks appropriate.

I the Court upholds the appeal, it may order the release of the cash or
personal property.

73. Application of forfeited cash.

Cash forfeited and any accrued interest on it is to be paid into the Confiscated
Assels Fund, except that it should not be paid in —

(a)  before the end of the period within which an appeal under section
72 may be made; or

(b) if a person appeals under that section, before the appeal is
determined or otherwise disposed of.

74. Protection of legitimate owners.

(1)

A person who claims that any cash or personal property detained under
this Part, or any part ol iL, belongs to him may apply to the Magistrate's
Court for the cash or personal property or part to be released to him.

The application may be made in the course of proceedings under section

68 or 70 or at any other time.

[n an application made pursuant to subsection (1), if it appears to the court

concerned that —

(a) the applicant was deprived of the cash or personal property which
was not obtained by unlawful conduct;

(b)  the property he was deprived of was not, immediately before he
was deprived of it, the proceeds of unlawful conduct, represented or
was not an instrumentality of unlawful conduct or was not then
intended to be used in unlawful conduct; and

(c)  that cash or personal property belongs to that person,
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(4)

the Court may order the cash or personal property to which the application
relates to be released to the applicant.

If —
(a)

(b)

(c)

(d)

the applicant is not the person from whom the cash or personal
property to which the application relates was seized;

it appears to the Court that that cash or personal property belongs to
the applicant;

the Court is satisfied that the conditions in section 68 for the
detention of that cash or personal property are no longer met or, if
an application has been made under section 70, the Court decides
not to make an order under that section in relation to that cash or
personal property; and

no objection to the making of an order under this subsection has
been made by the person from whom that cash or personal property
was seized.

the Court may order the cash or personal property to which the application
relates to be released to the applicant or to the person from whom it was
seized.

PART VIl - UNEXPLAINED WEALTH ORDERS

UNEXPLAINED WEALTH ORDER NISI

75. Application for an Unexplained Wealth Order nisi.

(1)
(2)

Proceedings under this Part shall be civil proceedings.

This Part shall only apply if any one or more of the following conditions
apply where the relevant person —

(a)

is or has been—
(i)  apolitically exposed person;
(i1)  a public office holder;

(i) a respondent to an application for civil forfeiture pursuant to
Part V of this Act;

(1v) convicted of an offence punishable with imprisonment in The
Bahamas;

(v)  convicted of an offence punishable with imprisonment under
a law of a forcign jurisdiction. in relation to acts or omissions
which, had they occurred in The Bahamas, would have
constituted an offence in The Bahamas:
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(4)

(b)

(vi) the recipient of property obtained by criminal conduct
including gifts caught by the act:

(vii) the subject of restraint, confiscation or [orltiture proceedings
in a foreign jurisdiction; or

(viii) an individual or officer of an entity subject to United Nations
Security Council sanction; and

has been charged with one or more of the following types of
criminal conduct

(1)  bribery;

(ii) a corruption offence of extortion or misconduct in public
office;

(iii) falsification of accounts;

(iv) stealing by rcason of service or employment;

(v)  money laundering;

(vi) fraud;

(vii) drug trafficking;

(viii) firearms trafficking:

(ix) proliferation of weapons of mass destruction;

(x)  human trafficking; or

(xi) any identified risk.

Where a relevant person makes a statement pursuant to an order under this
Part, anything disclosed in any statcment and any information, document
or thing obtained as a direct or indirect consequence of the statement shall
not be admissiblc against the person in any criminal proceeding except a
proceeding in respect of the falsity of the statement.

The enforcement authority may apply to a Court in writing for an order
requiring the relevant person to file declarations and answer questions as
required in relation to their assets.

An application for an order under subsection (4) must be supported by an
affidavit by an authorised officer stating—

(a)
(b)

the identity of the relevant person;

that the authorised officer reasonably suspects that the relevant
person’s total wealth exceeds the value of his lawfully obtained
wealth;

that any property the authorised officer believes is held by the
relevant person was unlawtully obtained,

the property the authorised officer reasonably suspects is owned by
the relevant person or is under his effective control.
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76.

i

(6)

The Court may make an order without notice to the relevant person, if the
enforcement authority requests the Court to do so and it appears necessary
in the interests of justice.

Court may make order requiring person to appear.

(1)

A Court may make an Unexplained Wealth Order nisi, requiring the
relevant person to appear before the Court for the purpose of enabling the
Court to decide whether or not to make an Unexplained Wealth Order
absolute if—

(a) the Court is satisfied that the authorised officer has reasonable
grounds to suspect that the relevant person’s tolal wealth exceeds
the value of his wealth that was lawlully oblained: and

(b)  the evidential requirements in section 75(5) for the application have
been met.

For the purposcs of this Part —

“lawfully obtained™ means property which has been acquired by the
relevant person through legitimate activities and includes property
acquired by inheritance, or other legitimate transfer; and

“unexplained wealth” means any money or property of an origin which
cannot be explained as being lawfully obtained.

Application to revoke an Unexplained Wealth Order nisi.

(1)

If the Court makes an Unexplained Wealth Order nisi, the relevant person
may apply 10 the Court to revoke the order within twenty-cight days of
notice of the order.

If such an application is made, the Court may order an inter parties
hearing date within fourteen days or the first available date.

Where an application is made under this section, the applicant must give
the enforcement authority —

(a)  written notice of the application; and

(b)  acopy of any affidavit supporting the application,

Where an application is madc under this section. the applicant may appear
and adduce evidence.

The enforcement authority may appear and adduce evidence at the hearing
of any application made under this section and must give the relevant
person a copy of any material it proposes to rely on to contest the
application.

The notice and copies of any evidence or pleadings under this section
must be given no later than seven days before the hearing of the
application,
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(7)

The Court may revoke the Unexplained Wealth Order nis/ if satisfied that

(a)  there are no grounds on which the order could be made absolule; or
(b) itis in the interest of justice to do so.

UNEXPLAINED WEALTH ORDER ABSOLUTE AND ENFORCEMENT

78. Application for an Unexplained Wealth Order absolute.

(1)

4

(%)

(6)

The enforcement authority may apply to the Court for an Unexplained
Wealth Order absolute.

A Court may make an Unexplained Wealth Order absolute requiring the

relevant person to pay a specified amount to the Crown if—

(@) the Court has made an Unexplained Wealth Order nisi, which has
not been revoked, in relation to the relevant person: and

(b) the Court is satisfied on a balancc of probabilities that any part of
the relevant person’s wealth was not lawfully obtained or held.

The Court must specify in the order thal the relevant person is liable to
pay to the Crown an amount equal to the amount that the Court is satisfied
does not represent the respondent’s lawfully acquired property (hereinafter
referred to as the relevant person’s “uncxplained wealth amount™) .

In proccedings under this section, the burden of proving that the relevant
person’s wealth is lawfully acquired lies on the relevant person.

When considering the issues under subsection (2), the Court may have
regard to information not included in the Unexplained Wealth Order nisi.

When considering the amount of an Unexplained Wealth Order absoluze,
the Court must deduct an amount equal to the valuc, at the time of making
the order, of any property of the rclevant person [orfeited under a
forfeiture, confiscation arder or an exicnded benefit order, including any
foreign forfeiture or confiscation order.

79. Property subject to a person’s effective control.

(0

If —

(a)  the Court has made an absolute Unexplained Wealth Order; and

(b)  the enlorcement authority applies to the Court for an order under
this section; and

(c) the Court is salisfied that particular property is subject to the
effective control of the relevant person,;

the Court may make an order declaring that the whole, or a specified part,
of that property is available to satisfy the Unexplained Wealth Order.
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(2)

(3)

)

(5)

(6)

(7)

An order under subsection (1) may be enforced against the property as if
the property were the relevant person’s property.

An order which restricts the right of the relevant person or any named
person to deal with the property identified in this section may be made,
upon application of the enforcement authority, if the Court is satisfied that
the property would not be available to the enforcement authority without
such a restriction.

If the enforcement authority applies for an order under subsection (1)
relating to particular property, the authority must give written notice of the
application to —

(a)  the relevant person who is subject to the Unexplained Wealth Order,
ahsolute;, and

(b) any other person whom it has reason (o believe may have an
interest in the property.

The relevant person, and any person who claims an interest in the
property, may appear and adduce evidence at the hearing of the
application.

For the purposes of this Act, “effective control” means in relation to
property means the exercise of practical control over the property whether
or not that control is supported by any property interest or other legally
enforceable power and in determining whether property is subject to the
effective control of a person —

(a) it is not necessary to be satisfied that the person has an

interest in the property;

(b) regard may be had to —

(1)  shareholdings in, non-shareholding membership in,
debentures over, or directorships ot a company that has
an intcrest (whether direct or indirect) in the property;

(i)  atrust that has a relationship to the property:

(iii) family, domestic, business or other relationships
between persons having an interest in the property. or
in companies referred to in paragraph (a), or trusts
referred to in paragraph (b), and other persons; and

(iv) the ability of the person to decide whether and to what
extent the property may be dealt with.

A Court may reluse lo treal property as being subject to the effective
control of a person if it is satisfied thal a person's ownership or control of
the property is subject to a lawful, bona fide trust held for the benefit of a
third parly to the extent that the same is shown. on a balance of
probabilities by the trustee or settlor, not to consist of the proceeds of any
Crime.
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80. Enforcement of an Unexplained Wealth Order absolute.

(1)

(4)

An amount payable by the rclevant person o the Crown under an
Unexplained Wealth Order, absolute is a civil debt due by the relevant
person to the Crown.

An Unexplained Wealth Order, absolure against a relevant person shall be
enforced as an order made in civil proceedings instituted by the Crown
against the relevant person to recover a debt due by him to the Crown.

An Unexplained Wealth Order, ahsolute is for all purposcs to be treated as
a judgment debt.

If an Uncxplained Wealth Order absolute is made after the relevant
person’s death, this section has effect as if the relevant person had died on
the day after the order was made.

81. Procedure and appeal.

(D

(2)

(4)

The procedure for appeal under this Part, shall comply with the rules

governing civil proceedings.

An appeal will lic to the Court of Appeal in relation to any order made by

a Court under this Part by any person affected.

The enforcement authority cannot, unless the Court gives leave, apply for

an Unexplained Wealth Order against any person if —

(a)  an application has previously been made for an Unexplained Wealth
Order in relation to that person; and

(b)  the application has been finally determined on the merits.

The Court must not give leave unless —

(a) it is satistied that the wealth to which the new application relates
was identified only after the first application was determined:

(b) evidence only became available after the first application was
determined:

(c) itis in the interests of justice to give the leave; or

(d)  there is a matter of law to be determined on any matter affecting the
making of an Unexplained Wealth Order absolute.

There shall lie a right of appeal to the Privy Council against any deeision

of the Court of Appeal in accordance with the applicable law and

instruments for appeals to the Privy Couneil.
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82.

83.

84.

Application for a Receiver.

The enforcement authority may on application to the Court seek the appointment
of a Receiver to have responsibility for taking possession of, preserving,
managing, disposing of or otherwise dealing with any property which is the
subject of any proceedings under this Act.

PART VIII - INVESTIGATIVE ORDERS

Application of Part.

This Part shall only apply to criminal conduct that was committed on or after
commencement date of this Act.

Customer Information Order.

(1)

(2)

Where an authorised person applies to the Courl for an Order in
accordance with this section, and the Court is satisfied having regard to
the facts and beliefs set out in the affidavit in support of the application,
and any other relevant matter that there are reasonable grounds to believe
that subsections (2) and (3) are satisfied, it may make an order that a
[inancial institution provide to an authorised person any customer
information, as defined in subsection (4), that it holds relating to the
person or account specified in the application.

An application pursuant to this section —

(a)  may be made ex parie;

(b)  must state that there is an investigation into unlawful conduct and
that the order is sought [or the purposes of a criminal investigation
into that offence.

The Court must be satisfied that there are reasonable grounds for
believing that the financial institution may have information that is
relevant to the investigation.

For the purposes of this section “customer information™ is information

as to whether a person holds, or has held, an account or accounts at a

[inancial institution (whether solely or jointly), and information

identifying a person who holds an account, and includes all information as

to—

(a) the full name, date of birth and most recent address, and any
previous addresses, of the person and of any person who holds, or
has held, an account at the financial institution jointly with him;

(b)  the account number or numbers of any other account or accounts
held at the financial institution to which he is a signatory
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(6)

(7)

(8)

(9)

(c) the date or dates on which he began to hold the account or accounts
and, if he has ceased to hold the account or any of the accounts, the
date or dates on which he did so;

(d)  such evidence of his identity as was obtained by the financial
institution;

(c)  alcgal entity —

(i)  adescription of any business which it carries on;

(ii)  the jurisdiction or territory in which it is incorporated or
otherwise established and any number allocated to it;

(iii) its registered oftice, and any previous registered offices:

(iv) the full name, date of birth and most recent address and any
previous addresses of any person who is a signatory to the
account or any of the accounts;

(v)  the beneficial owner(s); and

(vi) any other information which the Court specifies in the
customer information order.

A financial institution shall provide the information to the authoriscd
person in such manner, and by such time, as is specified in the order.

No obligation to maintain the confidentiality of information held by a
financial institution, whether imposed by a law or contract, can excuse
compliance with an order made under this section.

IFor the purposes of this section, “a financial institution™ means a bank
or other credit institution. a life insurance and investment-related
insurance company, insurance underwriters, and insurance agents and
brokers; an investment bank or firm; a brokerage firm; a mortgage
company: check cashiers and sellers or redeemers of travellers’ cheques,
moncy orders, or other monetary instruments; and any person that engages
as 2 business in funds transfer, check cashing or the purchase, sale or
conversion ol currency.

Any person cmployed by a financial institution that has been served with
an order under this section, or the financial institution itself, commits an
offence under this scction if he or the financial institution knowingly

(a) fails to comply with the order; or
(b)  provides false or misleading information in purported compliance

with the order.

Any person employed by a financial institution that has been served with
an order under this section, or the financial institution itself, commits an
offence under this section if he or it discloses the existence or operation of
the notice to any person excepl —
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85.

(10)

(a) an officer or agent of the institution for the purpose of complying
with the order;

(b) a legal adviser for the purpose of obtaining legal advice or
representation in respect of the order: or

(c)  an authorised person referred to in the order.

In the event of a summary conviction for an offence under either
subsection (8) or (9) in the case of a natural person who is a director,
employee or agent of a financial institution the penalty shall be
imprisanment for a term not exceeding two years or a fine ol [ive hundred
thousand dollars or both, and in the case ol a legal entity o a fine of one
million dollars.

Monitoring Order.

(1)

(2)
(3)

4

Where an authorised persen applics to the Court for a Monitoring Order |
and the Court is satisficd having regard to the facts and beliefs set out in
the affidavit in support of the application, and any other relevant matter,
that there are reasonable grounds to believe that the conditions in
subsection (3) are met. it may direct a financial institution to give
information to an authorised person.

An application under subsection (1) may be made ex parre.
A monitoring order shall—

(a) direct a financial institution to disclose information obtained by the
institution about transactions conducted through an account held by
a particular person with the financial institution:

(b)  not have retrospective effect;

(¢) only apply for a period of a maximum of three months from the
date it is made, unless renewed by the Court following a further
application and then for no more than six months; and

(d) inany event, not be in place for more than six months in total.

A Court shall issuc a monitoring order only if it is satisficd that there are
reasonable grounds to believe that —

{a)  the person in respect of whose account the order is sought—

()  has committed, was involved in the commission, or is about
to commit or be involved in the commission of an offence:
and

(i)  has benefited directly or indirectly, or is about to benefit
directly or indirectly, from the commission of an offence; or

(b) the account is relevant to identifying. locating or quantifying
terrorist property.

A monitoring order shall specily —




(6)

(7)

(8)

(9)

(a) the name or names in which the account is believed to be held; and

(b)  the class of information that the financial institution is required Lo
give.

Any person who is employed by a financial institution which has been

served with an order under this section. or the financial institution itself,
commits an offence if he or it knowingly

(a) fails to comply with the order; or
(b) provides false or misleading information in purported compliance
with the order.

Any person who is employed by a financial institution that is or has been

subject to an order under this scction, or the financial institution itself,

commits an offence if he or il discloses the existence or operation of the

order 1o any person except where the disclosure is made to

(a)  an officer or agent of the institution for the purpose of ensuring
compliance with the order;

(b) a legal adviser for the purpose of cbtaining legal advice or
representation in respect of the order;

(c)  the authorised person referred to in the order.

In the event of a summary conviction for an offence under cither
subsection (6) or (7), in the case of a natural person who is a director,
employee or agent of a financial institution, the penalty shall be
imprisonment for a term not exceeding two years or a fine of five hundred
thousand dollars or both, and in the case of a body corporate to a fine of
one million dollars.

Nothing in this section prevents the disclosure of information relating to a
monitoring order for the purposes of or in connection with legal
proceedings provided that nothing in this subsection shall be construed as
requiring disclosure, to any Court of the existence or operation of a
monitoring order.

86. Disclosure Order.

(1)

(2)
(3)

Where an authorised person applies (o the Court for an Order in
accordance with this scetion, and the Court is satisfied that there are
rcasonable grounds Lo believe the conditions set out in subsection (2) have
been met, having regard to the facts and beliefs set out in the affidavit in
support of the application, the Court may grant the Order.

An application may be made ex parte.

A Court may make a Disclosure Order where it is satisfied on reasonable
grounds that —
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(4)

(7)

(8)

(a) any property specified in the application for the Order is proceeds,
or instrumentalities;

(b) a person specified in the application for the Order has derived a
benefit from his unlawtul conduct;

(c) information which may be provided in compliance with a
requirement imposed under the Order is likely to be ot substantial
value to a civil forfeiture investigation; and

(d) itis in the public interest for the information to be provided, having
regard to the benefit likely to accrue to a civil forfeiture
investigation if the information is obtained.

A Disclosure Order shall authorise the authorised person (o give Lo any

person it considers has relevant information. notice in writing requiring

him, with respect to any maller relevant to an investigation for the

purposes of which the Order is sought, to —

(a)  answer questions, either at a time specified in the notice or at once,
at a place so specitfied;

{(b)  provide information specified in the notice, by a time and in a
manner so specified; or

(¢c)  produce documents, or documents of a description, specitied in the
notice, either at or by a time so specified or at once, and in a
manner so specified.

A person shall not be bound to comply with a requirement imposed by a

notice given under a Disclosure Order unless evidence of authority to give

the notice is produced to him.

Any information obtained from a person in compliance with the

Disclosure Order shall not be used in evidence in any proceedings other

than the civil forfeiture proceeding to which the order granted under this

section relates, unless —

(a)  he subsequently denies having made the disclosure; or

(b)  he is charged with an offence relating to the provision of false or
misleading information.

A Disclosure Order may not compel any person to disclose material

subject to legal privilege.

A person who has been served with a Disclosure Order commits an

offence if he —

(a) fails to comply with the order without reasonable excuse: or

(b) makes a statement, or produces or makes available a document,

known to the person to be false or misleading in a material
particular.
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Where a person or a director of a legal person is convicted of an offence
against this section, he will be liable, in the case of a natural person. upon
conviction on indictment to imprisonment for up to five years or to a fine
or both. and in the case ol a legal entity. to a fine.

87. Production Order.

(1

3)

(6)

An authorised person may apply to the Magistrates' Court for a Production
Order and such application may be made ex parie,

Where the Court is satisfied that the conditions set out in subsection (3)
have been met having regard to the facts and beliefs set out in an affidavit
in support of the application, that Court may make the order requiring a
person believed to have possession or control of any document relevant in
idenlifying, locating or quantifying property or necessary for its transfer to
praduce such document either at a time specified in the order or at once.
There must be reasonable grounds to believe that a person has been, is or
will be involved in the commission of an offence, and that any specitied
person has possession or control of a document relating to —

(a)  the property of a person involved in the commission of such an
offence: or
(b)  the proceeds or instrumentalities of such an offence.

[t any of the material specified in an application for a production order

consists of information contained in a computer, the production arder has

elfect as an order to produce the material in a form in which it can be

taken away, and in which it is visible and legible.

The authorised person to whom documents are produced under this

section may —

(a)  inspect the documents;

(b)  make copies of the documents; or

(¢)  retain the documents for as long as is reasonably necessary for the
purposes of this Part, provided that copies of the documents are
madc available to the person producing them if requested, or
reasonable access is provided to the documents.

A person may not refuse to produce a document ordered to be produced

under this section on the ground that —

(a)  the document might tend to incriminate the person or make the
person liable to a penalty; or

(b)  the production of the document would be in breach of an obligation,
whether imposed by a law of The Bahamas or otherwisc, on the
person not to disclose either the existence or contents, or both, of
the document.
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88.

89.

(7

(8)

(9)

(10)

A production order granted under this section—

(a)  does not require a person to produce or give access to any items
subject to legal privilege;

(b)  has cffect notwithstanding any restriction on the disclosure of
information, however imposed; and

(¢) does not grant right of entry to premises other than for the purpose
of serving notice of an order made under this section.

A production order may be made—

(a)  in relation to material in the possession or control of a government
department and may include material which would otherwise be
regarded as confidential; and

(b)  subject to such other conditions as the Court may impose.

The Magistrate’s Court may vary or discharge an order under this section
in accordance with applicable procedural rules.

If the application for a production order requires information which is
restricted under the Banks and Trust Companies Regulations Act (Ch.
37/6) and the Central Bank of The Bahamas Act ¢Ch. 331). application
shall be made ex parte to a Judge in Chambers and this section shall be
applied in such manner as if references to the Magistrate’s Court and that
Court are reference to the Judge in Chambers.

Failure to comply with a Production Order.

(1)

Where a production order requires a person to produce a document to the
enforcement authority, the person commits an offence if he —

(a) fails to comply with the order without reasonable excuse: or

(b) in purported compliance with the order, produces or makes
available a document known to the person to be false or misleading
in a material particular and does not so indicate 1o the enforcement
authority and provide to it any correct information of which the
person is in possession or control.

Where a person or director of a legal person is convicted of an offence

under subsection (1), he will be liable, in the case of a natural person,

upon convietion on indictment to imprisonment for up Lo ten years, or to a

finc or both, and in the case of a legal person (o a [ine.

Power to search for and seize property.

(1)

(2)

An authorised person may apply to the Magistrates' Court for a scarch
warrant and such application may be made ex parte.

Where the Court is satisfied that there are reasonable grounds to believe
having regard to the facts and beliefs set out in the alfidavit in support ol
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(4)

the application that the requirements in this scction have been mel, that
Court may grant a search warrant for such property.

Before granting an order under this section the Magistrate's Court must be

satisfied that—

(a)  a production order has been served and has not been complied with:

(h)  a production order would be unlikely to be effective;

(c)  the investigation for the purposes of which the search warrant 1s
being sought might be scriously prejudiced if the authorised ofticer
does not gain immediate access to the premises where the material
is held without any notice to any person;

(d) the material involved cannot be identified or described with
sulTicient particularity to enable a production order to be obtained;
or

(¢) thce material in respect of which the search warrant is sought is
likely to be of substantial value to the investigation.

If during the course of searching under an order granted under this

section, an authorised officer finds anything that he believes on rcasonable
grounds

(a)  will afford evidence as to the commission of an offence; or
(b) is of a kind which could have been included in the order had its
existence been known of at the time of application for the order,

he may seize that property or thing and the seizure order shall be deemed
to authorise such seizure.

An authorised officer who has seized property or other things pursuant to
this section may retain it for as long as is reasonably nccessary for the
purposes of this Part provided that copies of any documents seized are
made available to the person producing them if requested, or rcasonable
access is provided to them.

PART IX - CONFISCATED ASSETS
CONFISCATED ASSETS FUND

90. Continuation of Confiscated Assets Fund.

()

The fund known and existing as the Confiscated Assets Fund, established
under section 52 of the Proceeds of Crime Act (Ch 93), is hereby
preserved and continues in existence as the Confiscated Assets Fund for
the purposes of this Act.
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(2)

The Minister of Finance may make regulations for the implementation of
the provisions of this Part including the deposit and investment of any
funds or assets received by the Confiscated Assets Fund under the
provision of the Financial Administration and Audit Act (No. 26 of 2010)
and the distribution of any funds deposited into the Confiscated Assets
Fund.

91. Payments into and out of Fund.

(1)

—
-2
—

There shall be credited to the Confiscated Assets Fund (hereinafler

referred to as “the Fund™) —

(a) all moneys derived from the fulfilment of confiscation, benefit
recovery, extended benefit recovery and civil forfeiture orders and
Unexplained Wealth Orders and from settlements of confiscation,
recovery and forfeiture and unexplained wealth claims;

(b) any cash sums made subject to a forfeiture order pursuant to an
application under this Act;

(¢) any sums of money allocated from time to time, to the Fund by
Parliament;

(d) any voluntary payment, grant or gift caught by the act made by any
person for the purposes of the Fund:

(e) any income derived from the investment of any amounts that are
credited to the Fund; and

()  any sharing of confiscated or forfeited property and funds received
from other States.

The Confiscated Assets Committee established in section 92 may

authorise payments out ot the Fund to —

(a) compensate victims who suffer losses as a result of offences,
criminal conduct. or an identified risk;

(b) pay expenses relating to the recovery, management and dispasition
of property under the provisions of this Act, including mortgages
and liens against relevant property, and the fees of receivers,
{rustees. managers or other professionals providing assistance:

(c)  share recovered property with foreign jurisdictions;

(d)  pay third parties for interests in property as appropriate:

(e) enable the appropriate agencies to continue to address serious
offences and terrorism;

(f)  assist in the rehabilitation of drug users, public education regarding
the dangers of drug abuse; and

(2) pay the costs associated with the administration of the Fund,
including the costs of external audits.

Page - 73



CONFISCATED ASSETS COMMITTEE

92. Establishment of Confiscated Assets Committee.

(1) There is hereby established a Committee to be known as the Confiscated
Assets Committee (hereinalier relerred to as “the Committee™).

(2) The Committee shall consist of —

(a)
(b)
(©)
(d)
(e)
(H

the Minister of Finance, who is the chairperson of the Commitiee;
the Minister responsible for national security;

the Minister;

the Commissioner of Police;

the Director of Public Prosecutions; and

such other person designated by the Minister of Finance.

93. Functions of the Committee.

(1)  The [unctions of the Committee are to advise the Minister of Finance in
connection with —

(a)

(b)

(e)

(d)

()

(H)

(&)

all aspects of international asset sharing of confiscated or forfeited
property as may be subject to any treaty or arrangement with
another country or its designated Authority;

all aspccts of confiscation or [orleiture of property to the Crown
and the transfer of confiscated or forfcited property to the Fund in
terms of this Act or any other Act;

the rendering of financial assistance (o appropriate agencies in order
to combat organised crime, money laundering, criminal gang
activitics and crime in general; :
the rendering of financial assistance to any other institution,
organisation or fund established with the object to render assistance
in any manner to witnesses, including protected witnesses and
victims of crime;

the policy to be adopted concerning the confliscation, forfeiture and
realisation of property and the transfer of that property to the Fund
in terms of this Act or any other Act:

the allocation of property and moneys from the Fund to specific law
enforcement agencies;

providing compensation to whistlcblowers from any confiscated
assets derived directly from their cvidence and also to provide for
their upkeep if placed in a witness protection programme cither
here or abroad;
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(h)  the allocation of property and moneys from the Fund towards the
support of dependents of any peace officer killed or incapacitated in
the performance of any duty under this Act or generally;

(i)  the allocation of property and moneys from the Fund to any
institution, organisation or fund contemplated; and

(J)  the allocation of moneys for the administration of the Fund.

94, Powers of the Committee.

[n order to fulfil the functions referred in section 93 the Committee may—
(a) exercise any powers and perform any [unctions conferred or
imposed on it by this Act, and any powers that are necessary or
expedient {or or incidental to the achievement of its ohjects:

(b)  co-opt any person to advise it on any specific matter.

95. Meetings of the Committee.
(1)  Meetings of the Committee shall be held at a time and place determined
by the chairperson.

(2) Unless otherwise prescribed, the procedures of the Committee shall,
include—

(a)  the manncr in which decisions must be taken:
(b)  the procedure o be [ollowed at meelings of the Committee; and

(¢)  the manner in which the Committee must conduct its affairs.

96. Annual report and audit.

The Minister of Finance shall cause a report by the Auditor-General to be laid
before Parliament not later than nine months from the end of the financial yvear
detailing

(a)  the amounts credited to the Fund:
(b)  the investments made with the amounts credited to the Fund; and

(¢)  the payments made from the Fund including the specific purpose
for which payments were made and to whom.

PART X - MISCELLANEOUS

97. Power to make regulations.

The Minister may from time to time make regulations for all or any of the
following purposes —
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(a)  prescribing the forms of application, reports and other documents
required under this Act;

(b) exempting or providing for the exemption of any transaction or
class of transactions from all or any of the provisions of this Acl;

(c)  prescribing what accounts and arrangements shall be deemed to be
or not to be facilities, and the circumstances and conditions in
which any account or arrangement shall be decmed to be or not (o
be a facility;

(d)  prescribing what persons or classes of persons shall be deemed to
be or not to be financial institutions, and the circumstances and
conditions in which any persons or classes of persons shall be
deemed to be or not to be financial institutions;

(e)  prescribing what transactions shall be deemed to be or not to be
transactions, and the circumstances and conditions in which any
transaclion shall be deemed to be or not to be a transaction:

(0 prescribing the manner in which any notice or other document
required by this Act to be given or served by. or to or on, any person
is to be so given or served.

98. Repeals.
(1)  Subject to subsection (2), the cnactments specilied in the Third Schedule
are repealed.

(2)  Notwithstanding the repeal by subsection (1) of the enactments specified
in the Second Schedule, all notices, orders and regulations made under
those cnactments and in force in The Bahamas at the commencement of
the Proceeds of Crime Act (Ch. 93) shall so far as they are not inconsistent
with this Act remain in force as if made under this Act, and shall
accordingly be subject to amendment or revocation by regulations made
under this Act.

FIRST SCHEDULE

(section 7)
(1)  An offence under the Prevention of Bribery Act (Ch. 88).
(2)  An offence under this Act.
(3) An offence under the Anti-Terrorism Act, 2018.

(4)  An offence which may be tried on information in The Bahamas other than
a drug trafficking offence.
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&)
(6)
(7)
(8)

(9)
(10)

An offence under sections 109 to 120 of the Securities Industry Act,
2011 (No. 10 of 2011).

An offence under the Environmental Planning and Protection Act,
2018.

An offence under scetions 63 to 68 of the Trademarks Act. 2015 (No.
39 0f 2015).

An offence under sections 77 to 81 of the Patents Act, 2015 (No. 40 of
2015).

An ollence under section 63 ol the Penal Code Actl (Ch. 84).

An offence committed anywhere that, if it had occurred in The Bahamas,
waould constitute an offence in The Bahamas as set out in this Schedule or
under Part ITI of this Act.

SECOND SCHEDULE

(Section 44(4))

DEFAULT SENTENCES FOR NON-PAYMENT OF A CONVICTION

BASED CONFISCATION ORDER

Default Sentences: The Overriding Objective

(1)

(2)

The Court must have particular regard to the purpose of the imposition of
a period of imprisonment in default, that is to say to secure payment of the
amount that the Court has ordered to be paid.

"The period of imprisonment in default which is imposed should be such,
within the maxima permitted, as to make it completely clear to the
relevant person the he has nothing to gain by failing to comply with the
arder.

The purpose ol the imposition of a period of imprisonment i default of
payment is to secure payment of the amount which the Court has ordered
to be confiscated. The purpose of the sentence of imprisonment for the
substantives offence is to punish him his offending. The default sentence
has a completely different purposes. The principle of totality does not

apply.

Fixing the length of the default sentence

()

‘The Court when imposing a period of imprisonment has a discretion up to
the maximum period in the band.
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(2) In fixing the precise length of the default sentence. the Court has to
consider all the circumstances and is not bound to follow an arithmetical
approach.

(3) The period in default falls o be reduced if the order has been partially
complied with.

(4)  Although a Court must take into account intransigence, the Court must
also take into account. in a case where the order is not for the maximum,
what that maximum is.

AMOUREE BEEATILE PERTOD
| - An amount not exceeding $500 7 Days
| An amnfml exceeding $300 but not exceeding $1,000 14 Days
An amount exceeding $1,000 bul not exceeding $2,500 28 Days
An amount exceeding $2,500 but not exceeding $5,000 3 Months
An amount exccu—:dir%gl {‘)550330 but not exceeding 6 Months
An amount exceedinngDl:[(]]E}{I)}OO but not exceeding 5 Montis
An amount cxcccdingg%?g(,}%ﬁ{) but not exceeding |8 Months
An amount exceeding $50,000 but not exceeding & Vi
i $100,000
| An amount exceeding $IO0,00D but not exceeding 3 Years
L $250,000 |
! An amount exceeding $250,000 but not exceeding & Voais .
! $1.000,000 | i
| An amount exceeding $1,000,000 10 Years :
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THIRD SCHEDULE

Short title of Act

(Section 98)

Extent of repeal

Proceeds of Crime Act
(Ch. 93)

Evidence Act
(Ch. 63)

Repeal Whole Act

Repeal section 67

(Where proceedings are not
concluded at the time of rhe!
date of the commencement ofi
this Act, section 67 shall sti]l!

apply)
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